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BACKGROUND
Australian government's position on foreign investments

Generally welcomes foreign investments
► FY2017-19: FDI inflows were 3.3% of GDP on
average*
» 1.7% of GDP of OECD

VS

»

1.5% of GDP of G20

* The Treasury - "Foreign Investment Reform" paper dated 5 June
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► Government can prohibit an investment or
order disposal of assets if the investment is
contrary to national interest.

► Investors need to apply to Foreign
Investment Review Board (FIRB) for
approval if investments meet certain
conditions.

BACKGROUND
Relevant legislation
Statutes administering foreign investments:
Foreign Acquisitions and Takeovers
Act 1975 (Cth) (FATA)
Foreign Acquisitions and Takeovers
Regulation 2015 (Cth) (FATR)
Others

►
►

Primary legislation setting out legal framework of foreign investments.
Provides for rules concerning requirements for foreign investment approval, assessment.
procedures and powers and obligations of the Treasurer and other bodies etc.

►
►

Supplements the FATA.
Provides for exceptions to application, special rules, definitions and monetary thresholds etc.

►

Laws dealing with application fees, registration of foreign ownership of agricultural land and
water rights etc.

Recent significant amendments:
1 December 2015

Substantial amendments to legal framework of foreign investments, establishing the current foreign
investment regime.

29 March 2020

Temporary measure to lower monetary thresholds applicable to all foreign investments to zero, in
response to economic fallout caused by COVID-19 pandemic.
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BACKGROUND
International developments in foreign investment screening
Examples of recent changes to foreign investment laws in other economies*
In November 2018, the Foreign Investment Risk Review
Modernization Act 2018 took effect, expanding the
government's power to review investment in critical
technologies, infrastructure and data.

In March 2019, China enacted the Foreign Investment
Law, effects of which includes a provision to permit the
review of foreign investment on national security grounds.

In July 2018, the UK outlined plans in a White Paper for a
new national security power. It also lowered investment
screening thresholds in high tech industries, including
quantum computing.

In April 2019, European Commission introduced a new
foreign investment screening framework to improve
information sharing and cooperation between each
member state. EU members, including France and
Germany, have strengthened their foreign investment
rules.

In August 2019, Japan expanded the number of sensitive
sectors for which pre-acquisition notification is required.
Further change in November 2019 places restrictions on
foreign investment on national security grounds, including
lowering the threshold in certain companies down to 1%.

In November 2019, New Zealand announced reforms to
the Overseas Investment Act 2005 that enhance
compliance powers, introduce a ‘national interest test’ and
introduce new powers to protect New Zealand's 'core
interests', including national security.

* The Treasury - "Foreign Investment Reform" paper dated 5 June
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BACKGROUND
Reform implementation process
As of the date of this presentation, the public consultation process in respect of the first batch of exposure draft legislation is
ongoing. This means that further amendments to amendment Bills are possible. The second batch of exposure draft
legislation is expected to be released in September 2020.




31 July 2020
1st tranche of exposure
draft legislation released.
Public consultation
process commenced.

31 August 2020
Public consultation process
for the 1st tranche ends.

September 2020
 2nd tranche of exposure draft

legislation to be released.
 Public consultation process

commences.
1 January 2021
Amended FATA to
take effect.

5 June 2020
Treasurer announced
the reform to foreign
investment review.

2021

2020
WE ARE HERE!
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After September 2020
Public consultation process
for the 2nd tranche ends.
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INTRODUCTION OF NATIONAL SECURITY TEST
Current 'national interest' test
Under the current regime, the assessment of foreign investments is based on whether the investment is contrary to the
national interest. Only investments which are considered contrary to the national interest are refused.
Additional factors

National interest factors (applicable to all sectors)
National security

Competition

Whether the foreign investment poses a risk to Australia's
national security.

Investment into the agricultural sector

Impact of the foreign investment on competition of the
relevant markets in Australia.

►

Other government
policies

Impact of the foreign investment on Australian tax
revenue and environment.

Economy and
community

Impact of the foreign investment on the general economy
and benefits to the relevant community.

Character of
investor

Whether the investor has pure commercial motives and is
subject to regulation and supervision.
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Foreign investment's effects on:

►
►
►
►

quality and availability of Australia’s agricultural resources,
including water,
land access and use,
agricultural production and productivity,
biodiversity, and
economy and community in regional communities.

Investment by foreign government investor:
►
►

Whether the purpose of investment is purely for commercial
purposes or there is any political and/or strategic purposes.
Whether a foreign government can control the foreign
government investor.

INTRODUCTION OF NATIONAL SECURITY TEST
Introduction of 'national security' test
The new national security test will not replace the current national interest test.
Currently there is no guideline on the national security test.

Outline of tests to be applied to foreign investment

FATR defines national security as:

There is national security
concern

There is no national security
concern

Investment above
applicable monetary
threshold

National interest test

National interest test

Investment at or below
monetary threshold

National security test

(Not subject to review)
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Australia’s defence, security,
political, military and economic
relations with foreign persons and
international organisations or law
enforcement interests.

INTRODUCTION OF NATIONAL SECURITY TEST
Notifiable national security action
Taking by a foreign person (whether it be a foreign government or private investor) of an action defined as notifiable
national security action requires FIRB approval regardless of value.

What is a notifiable national security action?
►

Acquisition of a direct interest in a national security business.

►

Acquisition of an interest in Australian land:
»

that is land or building owned or used by the Defence Force or
the Department of Defence or a prohibited area,

»

in which an agency in the national intelligence community has
an interest, and

»
►
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that is covered by an area of Australian land declared by the
Treasurer by legislative instrument.

Starting a national security business.

What is a direct interest?
A direct interest in a business or entity means an interest of
at least:
Where an acquirer is in a position of influence or
control of the business or entity's central
management or policy.

％

Where an acquirer has entered into a legal
arrangement relating to the business of the
acquirer and the business or entity.

％

Any other case.

％

INTRODUCTION OF NATIONAL SECURITY TEST
What is National security business
A business carried on wholly or partly in Australia (whether or not for profit) and any of the following applies:
►

Business that owns or operates (or is licensed to operate) power, gas, water, port or other critical
infrastructure (for the purposes of the Security of Critical Infrastructure Act 2018) asset.

►

Telecommunication carrier or service provider.

►

Developer, manufacturer or supplier of critical goods or technology for a military end-use by defence or
intelligence personnel relating to or affecting Australia's national security.

►

Provider of critical services to defence or intelligence personnel relating to or affecting Australia's
national security.

►

Business that stores or has access to information that has a security classification.

►

Business that collects, stores or maintains, or has access to, personal information of defence or
intelligence personnel where disclosure of the information could compromise Australia's national
security.
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INTRODUCTION OF NATIONAL SECURITY TEST
"Call-in" power
Power to review foreign investments which have not been screened by FIRB
If the Treasurer considers the
following may pose a national
security concern
Foreign investments not been
screened by FIRB

►
►

Notification of
review
May seek
information

Approval
Review based on
national security
concern

or
Conditional
approval
or

Foreign investments not the
subject of Treasurer's order

Foreign investments not the
subject of no objection
notification or exemption
certificate
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Prohibition or
disposal order
► Amended FATR to provide a time limit by when the Treasurer can exercise the call-in
power – refer to 2nd tranche of exposure draft in September 2020.
► Statutory review period for review initiated by the call-in power is the same as review
of significant/notifiable actions – 30 days (extendable by 90 days).

INTRODUCTION OF NATIONAL SECURITY TEST
Measures available to foreign investor for certainty
Measures available to foreign investor to ensure certainty so that investor is not caught off-guard by the call-in power

Voluntary
notification

Exemption
Certificate
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A foreign investor can voluntarily notify an action to the Treasurer for review on the national security
ground, even when such action (it took or proposes to take) is not required to be notified/reviewed by
the Treasurer.



The Treasurer is required to make a decision on an action voluntarily notified within the same
statutory review period as the review period for significant/notifiable actions.



Exemption Certificate is a certificate which permits the holder/investor to take types of actions
described in the certificate within a period specified in it.



An applicant for an Exemption Certificate is to be assessed as to whether the applicant poses any
risk to national security. The certificate can only be granted if the applicant passes the assessment.



Draft containing legislative provisions on this type of Exemption Certificate will be released in the 2 nd
tranche of exposure draft in September 2020.

INTRODUCTION OF NATIONAL SECURITY TEST
Last resort review power
Power to review foreign investments which have been screened by FIRB
Foreign investments screened by
FIRB and no objection notification
given
Foreign investments which have
been permitted by exemption
certificate
Action in respect of which the
review period has passed without
being objected to
Action in respect of which
conditional approval has been
given on national security ground
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The Treasurer can issue an
order:
 if action has not been taken
– prohibiting the action
 if action has been taken –
directing to take action to
manage national security
risks
until the Treasurer makes a
decision.

Review based
on national
security risk

Approval?
or
Conditional
approval

or
Prohibition or
disposal order

►

The last resort review power only available where no objection notification, exemption certificate,
deemed approval or conditional approval given on or after 1 January 2021.

►

Exposure draft amending Bill is unclear on whether the Treasurer can issue a no objection
notification where no risk to national security is found.

INTRODUCTION OF NATIONAL SECURITY TEST
Last resort review power – limitations
Safeguards from abuse of last resort review power
Circumstances where
last resort review power
can be exercised

» Where investor gave false or misleading information, or withheld material information when original application for
approval was made.
» Where business, structure or organization of the investor has materially changed.
» Where circumstances or market in which the action was taken materially changed.

Review criteria

» The Treasurer must decide whether a national security risk exists in relation to the action.
» The Treasurer must have regard to advice provided by an agency in the national intelligence community in relation to the
action.

Conditions to issue
order

» Reasonable steps have been taken to negotiate in good faith with the investor to eliminate or reduce the national security
risk so as to avoid an order being given.
» Requiring the investor to comply with an order is reasonably necessary to eliminate or reduce the national security risk.
» Use of existing regulatory systems would not adequately eliminate or reduce the national security risk.

Appeal before AAT

» Decision of Treasurer made under this power can be appealed to Administrative Appeal Tribunal.
» AAT review is restricted to reviewing Treasurer's decision on whether a national security risk exists rather than on the
appropriateness of the Treasurer’s decision.
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STREAMLINING OF RULES APPLYING TO FUNDS
Definition of Foreign Government Investor (FGI)
►

Foreign government (regardless of national,
state/provincial or local level) including its agents.

►

Company, trust or limited partnership in which foreign
government/FGI holds either of the following interests:

E.g.
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» Foreign government/FGI from one
country:

At least 20％

» Aggregate of Foreign
government/FGI from more than
one countries:

At least 40％

If each of FGIs from 3 countries has 15% interest in an
investment fund, the fund itself is regarded as an FGI
because the aggregate interest held by the FGIs is 45%.

Investment by an FGI requiring FIRB
approval
► Acquisition of a direct interest in an entity
or business.
► Acquisition of an interest in Australian land.
► Establishment of new business.
► Acquisition of an interest in a tenement
(including exploration or prospecting
tenement).
No monetary threshold of value of target
asset does not apply.

STREAMLINING OF RULES APPLYING TO FUNDS
Under current rules:
Many investment funds are managed by private
sector fund managers which make investment
decisions and manage investment portfolios.
Investors in those funds do not have usually have
any influence or control over investment decisions or
management of the funds.

Example: Limited partnership fund structure
Limited partners (investors)
Private
investor

FGI

Private
investor

Private
investor

Contribute funds

But
General partner
(Private)

If the proportion of FGI's investment into such fund is
at or above the threshold proportion, the fund itself is
considered as an FGI and all of its investments are
subject to FIRB approval.

Fund
Manage/
administer

Invest

Portfolio assets (shares, businesses, real estate etc.)
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STREAMLINING OF RULES APPLYING TO FUNDS
Proposed changes to streamline investments by funds with FGI investors
The exposure draft of the legislation effecting the changes has not yet been released.
Scheduled to be released in September 2020.

Management of fund, decision making and holding by FGI

Investment fund where
FGI has:

＋

► no management rights
► no influence or control
over investment or
operational decisions
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＋

Legal implication

» Aggregate interest held by FGIs
from multiple countries is 40%+.

» The fund is not considered to be
an FGI.

» No single FGI individually holds
20%.

» Rules applicable to a private
foreign investor apply.

» There is at least one FGI
holding 20%+.

» The fund is considered to be an
FGI.
» The fund may be able to apply for
a broad exemption certificate.
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INCREASE IN PENALTIES, COMPLIANCE AND ENFORCEMENT POWERS
Monitoring and investigation powers and power to direct
ISSUES UNDER CURRENT RULES

Monitoring
compliance
and
investigating
contravention

Direction to
comply

 Monitoring of compliance of laws and
investigation on contravention of laws or
conditions are limited to 'desk top'
investigation.
 The Government cannot undertake, for
example, investigation at premises of the
investor.

 The Government does not have a power to
direct a person who contravene the law to
remedy the contravention, which might be a
more appropriate course of action under
circumstances.

 Contraventions can only dealt with by
imposing penalties.
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NEW POWERS AND RULES

 Power to monitor compliance with law and accuracy of information given
for the purpose of the FATA.
 Power to investigate contravention of the FATA.
 Power to enter into premises of a person with consent of the person or with
a court warrant to carry on monitoring and/or investigation.
 Power to search things, examine, inspect, take copy or extracts of
documents, observe or examine activities, ask questions, secure evidence
etc.
 Power to direct a person the Treasurer reasonably believes to have
contravened or to contravene the FATA to address or prevent the
contravention.
 Contravention of the direction can be subject to a civil penalty.

 Power to direct can be an effective tool to deal with contravention of
conditions of no objection notification.

INCREASE IN PENALTIES, COMPLIANCE AND ENFORCEMENT POWERS
Remedy for false or misleading information, and notification of transaction
ISSUES UNDER CURRENT RULES

NEW POWERS AND RULES

Remedy for
provision of false
or misleading
information

 Where a person makes an false or misleading
statement, or omits material information, when notifying
the Government of their proposed investment, the
Government does not have effective means to address
such a conduct.

 A person who makes an incorrect statement, or omits an
important piece of information, when notifying the Government
of their proposed investment can be subject to civil penalty.

Notification of
transaction etc.

 An investor who receives a no objection notification is
not required to notify the Government once the action in
respect of which the notification was given is taken
(although such notification can be incorporated as a
condition of the approval).

 An investor who receives a no objection notification in respect
of an action is required to notify the Government with 30
days of taking the action.
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 No objection notification that has been issued can be revoked
under such circumstances, which can also entail prohibition
or disposal order by the Treasurer.

 The investor is also required to notify the Government within
30 days of the date when the investor ceased to have or the
control the asset acquired.

INCREASE IN PENALTIES, COMPLIANCE AND ENFORCEMENT POWERS
Increased penalties
MAXIMUM CRIMINAL PENALTY
CURRENT

AFTER REFORM

Individual

A$157,500 (750 p.u.) fine and/or 3 years imprisonment

A$3.15 m (15,000 p.u.) fine and/or 10 years imprisonment

Corporation

A$787,500 (3,750 p.u.) fine

A$15.75 m (75,000 p.u.) fine

MAXIMUM CIVIL PENALTY (IN RELATION TO NON-RESIDENTIAL INVESTMENTS)

Individual
Corporation

CURRENT

AFTER REFORM

A$52,500
(250 p.u.)

A$1.05 m - A$525 m
(Greater of 5,000 p.u. or 75% of value (2.5m p.u. cap))

A$262,500
(1,250 p.u.)

A$10.5 m - A$525 m
(Greater of 50,000 p.u. or 75% of value (2.5m p.u. cap))

MAXIMUM CIVIL PENALTY IN RELATION TO RESIDENTIAL INVESTMENTS
CURRENT

AFTER REFORM

Greater of 10% of consideration or 10% of market value

Greatest of capital gain, 25% of consideration or 25% of market value
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INCREASE IN PENALTIES, COMPLIANCE AND ENFORCEMENT POWERS
Infringement notices
What is an
infringement
notice?

►

Based on the Regulatory Powers (Standard Provisions) Act 2014 (Cth).

►

Notice to be sent to a person whom the Government reasonably suspects to have contravened an Act to
which the notice is referred.

►

Notice must contain prescribed contents (e.g. recipient's name, contravention, amount payable under notice,
maximum penalty for contravention, recipient's rights and legal consequences).

►

If the recipient pays the amount payable under notice, no action will be taken by the Government in respect
of the contravention.

►

If the recipient does not pay the amount payable under notice, the Government may pursue remedy under
the Act.
CURRENT

AFTER REFORM

Types of infringement

Infringement in respect of residential land only

Infringement in respect of any contravention of FATA

Civil penalty amount
provided in notice

Following 2 tiers

Following 3 tiers
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Individual

Corporation

Tier 1

12 p.u./$2,520

60 p.u./$12,600

Tier 2

60 p.u./$12,600

300 p.u./$63,000

Individual

Corporation

Tier 1

12 p.u./$2,520

60 p.u./$12,600

Tier 2

60 p.u./$12,600

300 p.u./$63,000

Tier 3

300 p.u./$63,000

1,500 p.u./$315,000

TOPICS
1.

Background

5.

Strengthening integrity of foreign
investment review framework

2.

Introduction of national security
test

6.

More coordinated information
gathering and sharing

3.

Streamlining of rules applying to
funds with FGI investors

7.

Changes to framework for foreign
investment fees

4.

Increase in penalties, compliance
and enforcement powers

8.

Power to extend statutory review
period

26

STRENGTHENING INTEGRITY OF FOREIGN
INVESTMENT REVIEW FRAMEWORK
Share buy-backs and holding entities
CURRENT POSITION
Increase of holding
proportion due to
selective buy-back
or capital reduction

 Where an existing shareholder's holding proportion in an
entity increases because of selective buy-back or capital
reduction by the entity from other shareholders, the
increase is not considered as an acquisition and is out of
scope of the FATA.

POSITION AFTER REFORM
 If an existing shareholder's holding proportion in an
entity increases because of selective buy-back or
capital reduction by the entity from other shareholders,
the increase is considered as an acquisition of
interest in the entity by the existing shareholder.
 If other conditions for FIRB approval (such as the
threshold test) are met, the existing shareholder is
required obtain FIRB approval for the deemed
'acquisition'.
 Buy-back or capital reduction is not treated as an
acquisition by the entity itself.

Increase of offshore
holding entity of
controlled
Australian entity
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 An acquisition by a foreign person of an additional interest
in offshore holding entity of Australian entity which the
foreign person already has a substantial interest does not
require FIRB approval.

 Such a transaction will require FIRB approval if the
threshold test is met.

STRENGTHENING INTEGRITY OF FOREIGN
INVESTMENT REVIEW FRAMEWORK
Tracing rule and funding for acquisition of Australian land
CURRENT POSITION

POSITION AFTER REFORM

Tracing rule to
apply to limited
partnership

 If a person holds an interest in a corporation or trust (lower
entity) through a corporation or trust the person controls
(higher entity), the person is taken to hold an interest in the
lower entity directly for the purposes of the FATA.

 Clarification that the tracing rules under the FATA
apply to unincorporated limited partnerships.

Funding of land
acquisition by a
foreign family
member

 Where a foreign parent or spouse provides funds to their
Australian child or spouse for the latter to acquire land, the
provision of the fund is presumed to be a gift under the
general law.

 This presumption will be reversed for the purposes of
the FATA, i.e. if a foreign parent or spouse provides
funds to their Australian child or spouse for the latter
to acquire Australian land, the foreign parent or
spouse is taken to acquire an equitable interest in the
land, unless the foreign parent or spouse proves that
the funds was given as a gift.

 Due to this presumption, unless contrary intention is
established, the acquisition of Australian land by the
Australian child or spouse is considered as an acquisition for
their own benefit (and not as trustee for the foreign parent or
spouse) hence no FIRB approval is required.
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MORE COORDINATED INFORMATION GATHERING AND SHARING
Gathering and sharing information

Register of Foreign
Ownership of Australian
Assets

» The new Register of Foreign Ownership of Australian Assets will be established within 4 years of
the effective date of the FATA amendments. The Register will record information registered with
the current Register of Foreign Ownership of Agricultural Land and Water Rights, as well as
certain information on foreign ownership of entity, business or land.
» Information contained in the Register is not accessible by the general public but can be shared by
Government Departments to the extent permitted by the FATA.

» The Registrar is required to give the Treasurer an annual report to be tabled in Parliament, using
statistical de-identified information from the Register.

Sharing of information
between Governments /
Government Departments

30

» The scope of permitted sharing of information obtained for the purposes of the FATA with
Commonwealth Government bodies/employees will be expanded.
» Information obtained for the purposes of the FATA can be shared with foreign governments in
limited circumstances where national security risk may exist, where it is not contrary to the national
interest, subject to agreements in place between the Commonwealth and the foreign counterpart.
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CHANGES TO FRAMEWORK FOR FOREIGN INVESTMENT FEES

Government's position:
► Under the proposed amendments to the Foreign Acquisition and Takeovers
Fees Imposition Act 2015 (Cth), the Act will establish authority for the
Regulation to change fees.
► Proposal for new fee structure and amounts/calculation methods has not been
made public.
► The Government stated that the new fee framework is intended to be fairer
and simpler.
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POWER TO EXTEND STATUTORY REVIEW PERIOD
Current statutory review period and how it is extended
Statutory review period

30 days (from receipt of application fee).

"Voluntary" request to extend a review period by applicant

How to extend review
period

►

No limit on the length of an extension.

►

In practice, FIRB requests for a "voluntary" extension of statutory review period by the applicant, though the
applicant needs to agree for the extension.

►

Typically a period of extension requested by FIRB is around 2 to 4 weeks.

►

In some cases, voluntary extensions are requested multiple times.

Interim order by the Treasurer

How long does
assessment usually
take?
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►

Limit of 90 days' extension (120 days in total).

►

Rarely used in practice, as assessments are usually completed well before 120 days after application.

►

FY2018/19 median application processing time was 45 days.

►

When the monetary thresholds were lowered to zero in response to COVID-19-related economic fallout, the
assessment period was extended to 6 months.

POWER TO EXTEND STATUTORY REVIEW PERIOD
Power to extend statutory review period

Amended FATA will allow the Treasurer to extend the review period by up to 90 days (120
days in total) without an interim order or voluntary request by the applicant.

This new power is in addition to existing
mechanism to extend the statutory review
period (i.e. existing mechanism will be
maintained).

►
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The Treasurer must provide a reason for the extension.

»

The Treasurer may issue an interim order
following the exercise of the extension power.

»

In such a case, the Treasurer can extend the
review period by up to 180 days (210 days in
total) without any request by the applicant to
extend.

QUESTIONS?

Please use the Q&A function to ask a question.
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WANT TO KNOW MORE?
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