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Since the first version of our Briefing Note on 9 March, events have moved swiftly, and the predicted
major disruptions to supply chains and people's lives from COVID-19 have come to pass.
Our COVID-19 Response Briefing Note helps you chart your course through these early days of the
outbreak in Australia. Our experts across the firm identify the key concerns they are advising on right now
– including workplace law, healthcare and safety, privacy, contractual compliance, insurance, tax and
finance – so you can set your own priorities within your organisation and ensure your business continuity
plan is implemented as smoothly as possible.
This updated version not only brings new information to areas we covered last week, but adds in new
areas:
► court operations;
► shareholder meetings;
► the Federal Government's relief package;
► Government directions, powers and procurement; and
► cyber security.
If you would like to understand the impact of COVID-19 on your business more deeply, please contact
your usual Clayton Utz partner.
And you can keep up with the latest thinking and guidance on our Natural Disasters and Business
Continuity hub.
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1.1

Pricing

If you are in retail and your products are unexpectedly in high demand due to the spread of the
coronavirus, you may want to adjust your pricing upwards to reflect increased demand. Ordinarily
businesses are free to set their prices, and pricing for market conditions is the norm. However there are
also risks for suppliers who take advantage when, in a natural disaster or emergency, demand outstrips
supply, or where supply is deliberately withheld in order to provide a foundation for increased pricing.
The Australian Competition and Consumer Commission (ACCC) is likely to be interested in significantly
increased pricing, colloquially known as "price gouging" where:
► a single, or small number of suppliers, are in the market. In circumstances where a supplier already
has market power by reason of its market position and pricing is increased unilaterally in response to
the market circumstances, or production reduced in order to increase price, the ACCC may be
concerned about a misuse of market power;
► suppliers appear to be withholding products in concert in order to facilitate an increase in demand
and therefore an increase in pricing due to scarcity of goods. Should it appear that suppliers are
cooperating, whether tacitly or overtly, the ACCC may be concerned about:
o

a concerted practice that has the purpose, or has or is likely to have the effect, of
substantially lessening competition; or

o

more significantly, where those suppliers are competitors, a cartel that has the purpose of
restricting output, and therefore increasing price;

► pricing is excessive to the point where it not just unfair but is "against conscience" as judged against
the norms of society, recognising that those norms may change in circumstances of emergency; and
► suppliers mislead consumers about the availability of goods in order to encourage a belief of scarce
supply and a willingness to pay higher prices.
These forms of conduct are prohibited under our competition and consumers laws and significant
penalties may be sought by the ACCC.

1.2

Consumer rights: government cancellation or postponement of events

On 13 March 2020, the Commonwealth Government announced its recommendation that all organised,
non-essential gatherings of more than 500 people across Australia should be cancelled to halt the spread
of COVID-19. On 18 March 2020, the Commonwealth Government recommended that all non-essential
indoor gatherings of greater than 100 people (including staff) will no longer be permitted. Following these
recommendations, most Australian jurisdictions moved to either declare a state of emergency, or indicate
that the restrictions will be enforced. In such circumstances are service providers required to provide a
refund to consumers?
The ACCC released guidance relating to consumer rights and event cancellations in relation to COVID19, which will be updated regularly by the ACCC as new guidance is available.
The Australian Consumer Law (ACL) provides consumer guarantees that apply if a person supplies, in
trade or commerce, services to a consumer. Service providers or event organisers who supply events to
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consumers will be bound by these provisions. Relevantly, consumer guarantees include that services will
be:
► rendered with due care and skill;
► reasonably fit for purpose; and
► supplied within a reasonable time when there is no agreed end date.
If a person who supplies services to consumers breaches any of these consumer guarantees, that person
is required to provide consumers with a remedy under the ACL.
If an event is cancelled by the event organiser, then in most circumstances, a consumer will be entitled to
a remedy under the ACL consumer guarantees, including a refund. However, if an event is cancelled as a
result of the implementation of these new restrictions on large events, this may affect a consumer's rights
under the ACL consumer guarantees, and consumers may not be entitled to a refund in these
circumstances.
The ACL contains a provision that prevents a consumer from taking action for failure to comply with a
consumer guarantee in respect of services, where that failure occurred because of an act, default or
omission of any person other than the supplier (or an agent or employee of the supplier). This provision of
the ACL applies to all consumer guarantees, other than the guarantee that services will be provided with
due care and skill. In the present situation, the enactment of legislation or the making of an order by the
Commonwealth or a State / Territory Government prohibiting large public events would likely fall within
the scope of this provision, if it is the effect of this legislation or order, and not the event organiser, that
caused the event to be cancelled.
Consumer guarantees do not apply where a consumer has had a change of mind. According to the
ACCC's guidance, if a consumer decides not to attend an event due to concerns about COVID-19, this
may be treated as a "change of mind". An event organiser would not be required to provide a remedy
under the ACL consumer guarantees to consumers who decide not to attend an event. However, the
ACCC is encouraging businesses to treat consumers fairly, including by offering refunds as a goodwill
gesture where appropriate.
The ACL consumer guarantee provisions are just one relevant consideration, and there are other factors
(such as terms and conditions and representations that may have been made about the provision of
refunds) that should be taken into account in assessing whether a service provider is required to (or
should) provide a refund to consumers for events cancelled or postponed in response to the Government
restrictions.

5 | Clayton Utz – Briefing Note – COVID-19 Response

The impact of COVID-19 may mean that a party is prevented or delayed from performing or complying
with its contractual obligations. It may also mean that compliance with its contractual obligations will
become more expensive.
Businesses should analyse their supply chains and contracts to spot vulnerabilities and whether their
suppliers, or they themselves, can comply with their contractual obligations and whether they can (or
should):
► suspend performance of contractual obligations;
► terminate the contract entirely;
► seek to vary the terms of the contract, including price.
Each contract and the potential course of action should be evaluated on a case-by-case base, taking into
account the potential operational, financial and reputational impacts on the business. As noted in Section
7 (Insolvency) below, specialist legal advice should be sought before precipitously relying on a Force
Majeure or termination for default clause, or for any alleged contractual frustration in reliance on COVID19 related default or delay.
If you are currently negotiating a contract, consider whether the terms of the contract should expressly
deal with COVID-19 and its consequences.

2.1

Force majeure

There are already reports that parties to resources contracts (particularly, timber, LNG and copper) have
sought force majeure relief in recent weeks. Businesses should assess their contracts to determine
whether they contain force majeure provisions providing relief from the consequences of nonperformance, or delayed performance, in the circumstances. Typically, a force majeure provision will
relieve an affected party:
► that is prevented or delayed from performing its contractual obligations;
► due to an event or circumstance that is not within the reasonable control of the affected party;
► where the affected party is not reasonably able to prevent or overcome the event or circumstance by
the exercise of due diligence.
Often, the event or circumstance must have arising after entry into the contract.
However, a party's ability to rely on a force majeure provision depends on the terms of the relevant
contract. Businesses should consider the following when reviewing force majeure provisions:
► Is it force majeure?: Whether COVID-19 constitutes an event of "force majeure" will depend on the
definition of "force majeure" in the contract. Definitions can range from a list of specified events,
which often include "epidemics", "quarantine" and "acts of God", but typically they relate to events
that are beyond a party's reasonable control, cannot be prevented or overcome by the exercise of
due diligence and actually cause a delay in or failure or inability to comply with contractual
obligations. In most cases a lack of finances, lack of funds or the inability to borrow funds will not
constitute force majeure.
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► Notices: If COVID-19 is an event of force majeure, the party seeking relief should ensure that it
complies with the terms of the contract in claiming relief. Typically, force majeure provisions require
notice to be given specifying (to the extent practicable) details of the relevant event, the extent to
which relevant obligations are affected and, potentially, the anticipated length of delay that will arise
from it. There may also be obligations to continue to provide updated information.
► Mitigation: The party affected by the force majeure event is usually expressly required to use its
reasonable endeavours to mitigate the effect of that event on its ability to continue to perform its
obligations under the agreement.
► Relief and termination: Relief is typically only available for the duration of the actual delay arising
out of the event of the force majeure, with termination rights able to be invoked where the affected
party is prevented from performing its obligations due to a force majeure event subsisting for an
"extended" period of time (that time period being dependant on the circumstances relevant to the
contract).

"Each contract and the potential course of action should be evaluated on a case-bycase base, taking into account the potential operational, financial and reputational
impacts on the business."
If you are currently negotiating a Force Majeure provision, consider making specific mention of:

2.2



COVID-19 and its consequences (including advice and guidelines provided by governments); and



the fact that the circumstances surrounding COVID-19 exist at the time of entry into the contract
and that the existence and continuance of a Force Majeure event at that time will not prevent a
party obtaining relief.

Termination, frustration and variation

If a contract does not contain a force majeure provision, or the definition of "force majeure" is not
sufficiently broad to capture COVID-19, businesses should:
► review other provisions of the contract, such as any termination or variation provision, that could
respond to the event or circumstances. Some contracts will include:
o

a "hardship" provision that will allow a party to terminate the contract if performance has
become excessively burdensome;

o

a "termination for convenience" provision that will allow a party to terminate the contract for
any reason, or no reason at all; or

o

a "variation" provision that will set out a process under which the price or other contractual
terms can be varied. Variation provisions are typically found in construction contracts; and

► consider whether the contractual doctrine of frustration could apply to relieve compliance. At its most
extreme, the parties may argue that the contract is frustrated altogether – that is, that without the fault
of a party, the contract is incapable of being performed due to an unforeseen event (or events),
resulting in the obligations under the contract being radically different from those contemplated by the
parties. Establishing frustration, however, can be difficult as it does not apply to hardship. The fact
that the method for performance contemplated by a contract has been affected, or the burden of
performance has been increased, by an event or events occurring without fault, does not amount to
frustration unless performance in accordance with the contract has become practically impossible.
The doctrine of frustration is also applied within very narrow limits. For a party to succeed in claiming
frustration, it must show that the parties never agreed to be bound in the fundamentally different
situation that has unexpectedly emerged.
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2.3

Non-contractual solutions

If the terms of a business' contracts and contractual doctrines are of no assistance then businesses
should consider whether non-contractual commercial solutions are appropriate.
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In response to the World Health Organisation (WHO) declaring COVID-19 a pandemic, the Australian and
State Governments have rapidly escalated their response and imposed new restrictions. Businesses
have had to be proactive, creative and understanding. The following is not advice but a list of issues for
consideration in order to provide some guidance in this turbulent time.
One of the critical challenges for business at the moment is differentiating those measures which are
necessary and prescriptive from those that are being encouraged, recommended or even suggested out
of an abundance of caution. A failure to comply with mandated requirements will be an offence under the
relevant legislation but may also be a breach of Work Health and Safety (WHS) laws. A failure to comply
with expert guidance and government recommendation will not necessarily be a breach of law but may be
a failure to comply with an organisation's duty of care or primary duty under WHS laws. Different WHS
industrial and employment issues will result from whether an activity is mandated or otherwise being
implemented as a business decision, including in relation to stand down rights, taking of leave,
entitlements to pay etc.
Advice should be sought where you are unclear about the necessity of taking a measure, and you should
maintain clear documentation of your reasoning and decision-making (and, if these are mandated
requirements, the cause of the requirement).

3.1

Work health and safety

Workers' health and safety
Issue
► Ensuring, so far as reasonably practicable, the health and safety of workers.
► Managing and understanding operational impacts and balancing competing needs (for example it is
not feasible to send everyone home when workers are required to provide critical services or ensure
safety).
► The perception of risk, reputation, culture and mental health impacts versus the evidence of genuine
risk of infection.
Possible solutions
Management responsibilities
► Continue to monitor the World Health Organisation (WHO) and Department of Health (DoH) websites
for updates and guidelines.
o

DoH regularly updates its COVID-19 Health Alert with the latest official medical advice and
case numbers;

o

WHO publishes current information on COVID-19 as more is understood about the virus;
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Workers' health and safety
o

SafeWork Australia provides information on managing the risk of COVID-19 and provides
links to the COVID-19 specific websites of each jurisdiction's WHS regulator.

► Review the risk assessment on a regular basis: ensure that it accurately reflects what is known (or
ought reasonably be known) about the hazard and assessment of risk to workers. New information is
constantly becoming available which may impact the workplace, and also the effectiveness of control
measures currently in place.
► As a result of Health Directives, Public Orders and declarations of a State of Emergency in many
States (see section 13), minimum standards of duty of care and what is reasonably practicable has
changed; therefore the available means, likelihood and consequence of risk have changed and must
be reassessed.
► As community measures are introduced, new risks arise that must assessed as well as change in
effectiveness of controls. Particularly take into account:
o

supply chain issues and whether impacts and critical shortages may affect safety;

o

emergency response and whether sufficient staff and resources are available in the event of
an emergency;

o

fatigue and rostering issues;

o

vulnerable workers and specific impacts;

o

drug and alcohol testing;

o

monitoring, surveillance and review measures that are part of a safety governance system
that may be put on the back burner as a result of crisis management; and

o

critical maintenance and testing that may be de-prioritised, but have longer term safety
consequences.

► Review controls and test whether they remain effective – as the risks may continue to change,
employers should regularly check that their controls measures also remain current and effective. For
example:
o

are workers trained in PPE;

o

are cleaning services being increased;

o

is good personal hygiene being encouraged;

o

are meetings / events in the workplace being postponed;

o

are workers able to work from home to reduce risk to exposure (especially vulnerable
people);

o

is social distancing being enforced?

o

have you had instances of employees disobeying measures in place and if so why;

o

what enforcement measures are in place to ensure ongoing compliance balancing the need
for compliance with a complex, changing and highly challenging circumstances?

► Given the serious consequences for breaching isolation orders, consider parity of disciplinary
measures for non-compliance with safety directives. An overview of State and Territory powers and
penalties can be found in section 13.2.
► Consider the workforce within your organisation and which of your workers may be more impacted by

10 | Clayton Utz – Briefing Note – COVID-19 Response

Workers' health and safety
COVID-19 from a WHS perspective.
► Consider the specific areas of risk or worker vulnerability which may exist in your workplace or
industry.
► Review and where necessary revise the company has a Pandemic or Infectious Diseases Plan
(which may draw on an existing business continuity or crisis management plan) that is consistent with
the WHO and DoH guidelines as they develop. WorkSafe Victoria has developed a helpful guide for
employers in "Preparing for a Pandemic".
► Consult with workers and unions on risk assessments and control measures that should be
implemented. Ensure effective communication of these control measures and provide clear directions
and guidance to all workers and what is expected of them. Remind workers that other risk mitigation
measures remain in place and should not be ignored or not complied with, despite the changes
arising because of response to COVID-19m such as fatigue, minimum manning levels, skills and
competency requirements.
► Share the relevant information you have regarding COVID-19 and its possible impact on work health
and safety with workers and give them a reasonable opportunity to express views, and take those
views into account before making decisions on health and safety matters.
► Consider if the organisation is required under law or industrial instrument to consult with unions and /
or Health and Safety Representatives.
► Avoid holding meetings with large numbers of workers in line with the social distancing measures and
instead hold video or teleconferences.
► Consider holding one-on-one or targeted small group discussions with vulnerable workers to ensure
their needs, experiences and individual circumstances are heard and considered.
► Support supervisors and remind them of the importance of not overreacting to situations in the
workplace in order to prevent panic among the workforce, and provide them with access to any
external support organisations that are available to them.
► Develop succession contingencies for the organisation's leadership.
► Cross-train workers to perform critical functions in the event of an unexpected absence or quarantine
of another worker.
► Plan for employees to be absent. This should be done in a business continuity plan or a crisis
management plan and employees should be able to perform duties of other workers if need be.
► Document your risk assessments, consultation efforts and decision-making processes with respect to
risk management. You won't always get it right but if the decision-making process and risk
assessment measures are documented an organisation will be in a much better place to defend any
claims, disputes or even prosecutions.
Communications with workers
► Effectively communicate with both workers who remain at the workplace and those that may be
working from home.
► Aim for face-to-face interaction online where possible via Skype, BlueJeans, Zoom, Microsoft Team,
etc.
► Communicate the risk assessment with workers and consult with them on the appropriate control
measures which can be implemented.
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Workers' health and safety
► Encourage workers to communicate any questions or concerns they may have and any difficulties
they face working from home. Provide structure for receiving WHS issues in a low risk way (ie.
workers may not want to raise concerns in writing).
► Consider what the paper trail looks like. WHS issues that are raised but not addressed often result in
prosecution (eg. the Dreamworld email regarding previous incidents – see Coroner's report).
► Continue to check in with workers and provide tasks to be completed.
Work arrangements
► If possible, allow for social distancing, continue to encourage workers to work flexibly to help flatten
the curve and continue to monitor and distinguish between guidance versus mandated requirements.
► If employees are still coming into the office, ensure spatial separation between desks and
workstations (approximately 1.5 metres between workers to comply with social distancing protocols).
► Encourage workers to self-report and self-isolate for the recommended 14 days if they display any
symptoms or have come into contact with a confirmed case of COVID-19.
► Notify employees that they must identify and comply with any isolation orders.
► With the closure of schools employers should be mindful of employees with school-aged children or
other caring responsibilities to allow them to balance work responsibilities and carer duties.
Travel / group interaction arrangements
► The current Government advice is to reconsider all overseas travel that is not essential. Where
possible, all international business trips should be cancelled or postponed as there is a higher risk of
exposure to contracting COVID-19 during travel. Traveling overseas is also becoming more complex
and unpredictable with entry or movement restrictions being introduced regularly in different
countries. Organisations have a duty of care to support workers while in business travel and as a
result of insurance impacts this may be costly and difficult to manage. See Insurance below at section
7).
► Airlines are also reducing the number of flights both out of / into Australia which will likely cause
delays in arriving at destinations / workers returning home.
► Reconsider the need for interstate work-related travel and postpone where possible or arrange a
video / teleconference.
► Facilitate the avoidance of public transport, especially during peak travel times (eg. allow workers to
arrive late or leave early to avoid rush hour and / or allow workers to utilise spare carparks).
► All gatherings of over 500 people are banned but any gathering of 20 or more people should be
reconsidered if not necessary. The Australian Government has now banned indoor gatherings of
more than 100 people. Employers should monitor any updates in this regard and ensure the monitor
and differentiate between mandated requirements and guidance. See COVID-19: State and Territory
Powers and Penalties below at section 13.2).
Some options for practical safety tips
► Encourage workers to practise social distancing:
o

this requires workers to stay 1.5m apart to prevent person-to-person droplet transmission;

o

limit non-essential workers from attending the workplace;

o

discouraging physical contact in the workplace; and
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Workers' health and safety
o

limiting social in-person gatherings.

► Encourage workers to work from home if possible and appropriate in the circumstances. Develop a
staged work from home plan, as the longer workers work from home, the more different risks come
into effect such as ergonomic issues, mental health impacts, resourcing etc.
► Consider closing nonessential on-site facilities such as gyms, cafes and common areas, but also the
risk impacts in doing so.
► If workers are working from home, take the opportunity to disinfect desks, tables, telephones,
keyboards and other surfaces at the workplace. Obtain certification from cleaning companies (if
engaged) of the work undertaken to clean the site.
► Consider whether hygiene training is necessary.
► Workplaces where a worker potentially has COVID-19 should be shut down and thoroughly cleaned
before workers return. Obtain certification from cleaning companies (if engaged) of the work
undertaken to clean the site.
Sick workers and leave
► Allow for workers to take paid or unpaid leave where possible.
► Encourage workers who have mild respiratory symptoms (coughing, sneezing, shortness of breath)
and / or a mild temperature to stay home (or work from home).
► Educate workers on their leave entitlements and ability access personal leave balances if they are ill,
self-isolating, concerned they have been exposed / will be exposed or are caring for an ill family
member. Workers should be encouraged to self-report and should know that if they knowingly attend
work in breach of a reasonable and lawful direction for their or others health and safety they may
breach the work health and safety legislation which may have personal consequences for them.
► By law, any workers who have returned from overseas are required to self-isolate for 14 days. If you
have not already, ensure you alert your workers of this development.
► Employers can request that workers provide medical certificates or statutory declarations as evidence
of requiring sick leave. However, due to the increased strain on the healthcare system, it may be
difficult to get an appointment, so consider what is reasonable in the circumstances.
► Also consider whether a medical certificate is required before workers return to work.
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Worker's health and safety when working from home
Issue
► Balancing the obligations to workers' health with business demands.
Possible solutions
► Prioritise setting up working from home arrangements for high-risk or vulnerable workers.
► Conduct a risk assessment for working from home. When taking into account the current working
restrictions or recommendations this may require a staged approach, may be done on a group or
generic basis at first instance and may take into account a balancing act of the risks of not being able
to work from home, ie. if there is a greater risk of people working in the workplace control measures
may be reduced or staged to allow compliance. Consider:
o

manual tasks the worker must undertake;

o

tripping / falling hazards;

o

electrical safety;

o

environmental risks (eg. noise, security, access / exits in case of emergency, first aid); and

o

an information hotline.

► Consider work from home policies. If you are going to be in breach of policy with the more critical
control, either change the policy or document why the policy will not apply on this occasion based on
documented risk analysis.
► If workers are working from home, regularly keep in touch to make sure they are healthy and coping
with the working from home arrangements.
► Establish good communication strategies to keep your workers updated of the situation. Consider:
o

regular briefings via teleconferencing facilities;

o

links to useful webpages; and

o

an information hotline.

► Encourage workers to practise social distancing even when working from home. Remember they are
still at work and you are still responsible to ensure their health and safety so far as reasonably
practicable.
► Considering workers may be required to work from home for a more extended period, further
ergonomic assessment may be required.
► Develop a self-check checklist for workers to complete that helps verify they are working in a safe
environment.
► Train your workers on how to conduct their work safely in external environments so you as an
employer are protected.
► Establish channels of communication for workers to provide feedback in relation to working from
home difficulties, such as reporting WHS / technical difficulties.
Tips and tricks for people managers
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Worker's health and safety when working from home
Crank up the communication
► Communication with your team members is critical.
► Be contactable and be proactive.
► Aim for face-to-face interaction online (through video conferencing facilities) but also consider other
communication methods eg. instant messaging through Skype or texting.
► Don't forget to celebrate birthdays (options may be limited, but consider sending a card / cake / etc).
► Celebrate wins and important developments.
► Make time for casual conversations (with no agenda) and water cooler chat.
► Watch tone of emails / messages. There are no visual cues so you have to be more aware of how
your messages are landing. Did the nuances come through? Is the message resonating? Don’t
conflate brief communications and clear communications.
► Acknowledge there’s stress and difficulty.
Create some structure for each day
► Aim for some daily rhythm and predictability.
► Try to open and close the day in some fashion eg. a "good morning" email or a short team call to kick
off / wrap up.
► Timetable some individual check-ins with team members. Don't hesitate to be prescriptive about their
tasks. Offer assistance with time management.
► Recognise that some team members may have caring duties.
► Consider a virtual team lunch / late afternoon drinks.
Virtual meeting etiquette
► Remember the basics for (more formal) internal or external virtual meetings. Practice will make
perfect.
► Set an agenda, any ground rules, take breaks if needed, and clearly outline next steps (including
timing and accountabilities) after each section and at the end of the meeting.
► Keep presentations short and / or circulate them beforehand.
► Call on individuals to speak. It keeps everyone present and avoids dominating voices / interruptions /
talking over each other.
► Consider if you could rotate meeting roles (eg. taking notes).
► Don’t shy away from difficult conversations.
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Health and safety of others
Issue
► Ensuring, so far as reasonably practicable the health and safety of other persons.
Possible solutions
► Employers need to consult, co-operate and co-ordinate with others beyond their workers. Consider
the health and safety of customers, suppliers, workplaces with shared areas, building management
and service providers such as cleaners, security and couriers.
► Consider limiting contact / interactions with clients, customers, etc.
o

limit non-essential visitors to the workplace;

o

conduct meetings virtually where possible; and

o

cancel on-site events and transfer them to a virtual platform where possible.

► If face-to-face interactions are necessary:
o

limit the number of guests;

o

consider hosting events across various sessions to limit numbers at any one time;

o

consider providing guests with plenty of ventilation and space to move around;

o

provide access to hand sanitizer; and

o

encourage those who are unwell or have returned from overseas within the last 14 days to
stay home.
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Mental health
Issue
► Significant potential for increased risk to mental health of workers including those exposed, those
working with risk of exposure and isolated workers.
Possible solutions
Exposed workers
► Remind workers that they and their families can access the Employee Assistance Provider (EAP)
whenever they need.
► Regularly check in on exposed employees and their families and offer additional support if possible.
► Draft a return to work plan together.
Isolated workers
► Increase access to EAP and communicate options to all workers – distribute phone details.
► Consider increased risk of mental health issues arising from workers working from home and
increased isolation from workplace.
► Make regular contact with workers via phone, Skype or online messaging. This will make isolated
workers feel involved and updated but it also gives them a sense of social support and engagement.
► Consult early with all workers and particularly with those who have identified vulnerabilities or you
have identified may be most impacted by COVID-19 and create a work from home plan specifically
tailored to them and their needs.
► Redistribute the contact details for trained mental health officer and / or human resources
representatives who employees can reach out to while the employee is working from home.
► Encourage workers to discuss with you any specific or individual concerns they may have about
working from home, the impact any proposed control measures, not feeling connected to the team or
COVID-19 generally.
► Document your risk assessments, consultation efforts and decision-making processes with respect to
risk management.
► Encourage workers to maintain a routine while self-isolating or social distancing.
► Make time for casual conversations (with no agenda) and water cooler chats.
► Celebrate the little achievements and be sure to send plenty of feedback.
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3.3

Employee entitlements

Workers' compensation
Issue


Generally under state workers' compensation schemes an employer will be liable for an 'injury'
sustained by a worker if that injury arose out of or in the course of employment and employment
is a significant contributing factor.



As exposure to COVID-19 can occur in public settings it will be very difficult, if not impossible, to
determine the exact time and place of contraction, as a result, it is very difficult to determine that
employment was a "significant contributing factor".



By issuing a directive or requesting employees to work remotely, the workplace in which an injury
can occur is broadened.



No or limited control over employees' work from home environment increases risks in relation to
other injuries being sustained and being compensable.



Social distancing / self-isolation and mandated requirements to work from home will also increase
the potential occurrence of stress-related conditions that employees may consider to be work
related and compensable.

Possible solutions
In the workplace


Employers should implement as many of the practical WHS tips outlined above as possible to
reduce the likelihood of an injury occurring in the first instance.



When considering how to limit the potential of the workplace as being the "source" of the infection
and a "significant contributing factor" implementation of practical matters will assist such as:
o

provision of enhanced hygiene assistance (hand wash / signs);

o

requirements (which can be enforced)to restrict access to the workplace to individuals who
are symptomatic;

o

enhanced education around how to avoid infection; and

o

allowing individuals who raise concerns about potential infection to work from home.



Performing tracing (to the extent possible) of an exposed employee's movement because the
worker needs to demonstrate a causal connection between the onset of coronavirus and their
employment.



Keep detailed records of exposed or potentially employees to identify the cause of the infection in
the event an employee who is infected with COVID-19 attends their place of work, and spreads
the infection to other workers in the same workplace.



If an employee thinks they were exposed to COVID-19 in the course of their employment, ensure
they get a medical certificate confirming their diagnosis of COVID-19 because it is likely that the
insurer will not cover wages during quarantine unless there is diagnosis of COVID-19, the
exposure has been confirmed in connection with work, and there is an accepted workers’
compensation claim
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Workers' compensation


Workers who have a valid workers' compensation claim will have access to the usual support and
assistance from their employers and the insurer as mandated by the workers' compensation
legislation, including, but not limited to:
o

weekly compensation;

o

payment of medical and rehabilitation expenses; and

o

return to work support.



As COVID-19 continues to spread, identifying a causal link between employment and the injury
will become more difficult and thus workers' compensation claims will be less likely. To minimise
the number of claims now it is important to encourage employees to work from home where
possible.



Identify if your workplace is more high-risk and prone to contracting COVID-19 and put in place
more robust measures to reduce the likelihood of the workplace being considered the source of
the infection.

Working from home


Follow the practical WHS working from home tips outlined above to reduce the risk of any injury
occurring.



If a worker injures themselves while working from home, request that they get a medical
certificate and keep detailed notes about the incident so you have adequate information to
assess the injury and report to your workers' compensation insurance. If the worker was
performing tasks in the course of their employment it is likely they will be covered by their
employer's workers' compensation insurance.

Financial assistance for employees
Issue


Company may decide to provide special leave or other payments.



Company should direct eligible employees towards government financial assistance if they are
unable to support the employee themselves.



Potential reputational impacts in circumstances where employers cannot provide ex gratia
financial assistance.

Possible solutions / issues to be aware of


Companies can make decisions to pay employees on a case-by-case basis if necessary.



Small and medium sized businesses should access the Federal Government's Cash Flow
assistance. The payment ($2,000-$25,000) will provide cash flow support to businesses with a
turnover of less than $50 million that employ staff, between 1 January 2020 and 30 June 2020.



Encourage casual workers who are already under the Australian welfare system to access the
Government "sickness payment" if they need to self-isolate and are unable to work.
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Financial assistance for employees


The Australian Council of Trade Unions (ACTU) has repeated calls this week for an additional 2
weeks' paid leave to be provided to workers forced into isolation by the COVID-19 pandemic.
The ACTU has said it is compiling a list of employers who agree to provide leave / support but
do not. Businesses can manage reputational risk by assessing the ability to support employees
before making promises. Creating expectations of paid leave may give rise to a contractual
claim by employees.

Changing or scaling down operations in response
Issue


Reduced demand may mean some businesses may not require all employees to be present as
regularly as usual.



Some companies may need to vary their operations in response to the spread of COVID-19.

Possible solutions


Check the applicable industrial instrument (eg. enterprise agreement, award or contract) that
applies to the employee and see if you can vary hours and / or rosters before making any
decisions.



Consider and act in accordance with consultation provisions set out in an enterprise agreement
or award before implementing major changes.



Consider potential voluntary and temporary changes to hours or days of work. This approach is
not without risk and may give rise to redundancies. Take advice prior to implementation.



Place a freeze on new hires.



While some smaller businesses may be so financial strained that they are compelled to reduce
the number of employees it is important to seek legal advice before making any employees
redundant as any redundancies may be highly scrutinised by the Fair Work Commission. It will be
important to evidence the selection process undertaken, and implementation of redundancies is
also likely to impact the ability to upscale the business in a short time frame.

What about use of stand down provisions?
Issue


Stand down provisions exist in the Fair Work Act and can also be found in enterprise agreements
and contracts of employment. Stand down provisions provide a mechanism to stand down
workers, often without pay, in certain specific circumstances usually limited to:
o

industrial action;

o

breakdown of machinery; and

o

(relevantly) stoppage of work.
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What about use of stand down provisions?


However the use of stand downs in a bid to manage business impact arising from COVID-19 is
likely to be closely scrutinised and can be challenged by an employee or union in the Fair Work
Commission if not implemented strictly in accordance with legal obligations.

Possible solutions
Prior to consideration of stand downs we recommend:


Consult with staff to see if alternative arrangements can be made (eg. a reduction in hours or
days of work).



Identify other tasks workers can undertake if their usual tasks have been disrupted (this must
occur before a stand down may be considered valid).



Redeploy the worker to another part of the business.



Allow staff to take paid or unpaid leave if requested.



Allow employees alternative leave arrangements such as extended annual leave at half pay or
early long service leave (if permitted under any applicable award, enterprise agreement or
contract).



Consider special leave arrangements for employees with insufficient accrued leave to cover the
period of shut down (eg. allow staff to purchase leave which is then deducted on a pro rata basis
from their annual wage).

If the business needs to further consider stand downs it will be important to keep in mind that:


The stand down provisions in the Fair Work Act will not apply if a stand down provision exists in a
contract or enterprise agreement – check which instrument applies.



Under the Fair Work Act employers only have the right to temporarily stand down employees
without pay during a period in which the employees cannot be “usefully employed” because of
(relevantly) a stoppage of work for any cause for which the employer cannot reasonably be held
responsible.



“Usefully employed” means that the employment will result in a net benefit to the employer’s
business by reason of the performance of the particular work done by the employee.



Employers have no common law right to stand down or send home employees for whom they
cannot find work, whether because of a turndown in business or because of factors outside the
employer’s control such as the outbreak of COVID-19. The power to stand down is only derived
from contract, enterprise agreements and the Fair Work Act.



The Fair Work Ombudsman, has expressed the following view in relation to the exercise of the
stand down power related to COVID-19: "Standing down employees without pay is not generally
available due to a deterioration of business conditions or because an employee has the
coronavirus. Enterprise agreements and employment contracts can have different or extra rules
about when an employer can stand down an employee without pay. Employers are not required
to make payments to employees for the period of a stand down, but may choose to pay their
employees."



Despite the statement from the Fair Work Ombudsman the rapidly evolving nature of the COVID19 outbreak could result in a situation that meets the requirements for stand down under the Act,
for example where an entire department, office or operation is required to close due to mandated
quarantining of the workforce or the business’ customers or where directed to close by the
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What about use of stand down provisions?
government. Employers may also be able to consider standing down employees where a
business has been so severely impacted by import / export restrictions resulting from COVID-19,
that there is no work at all available to employees.


Stoppage of work has been interpreted by the Fair Work Commission in the matter of Australian
Federation of Air Pilots v Australian Helicopters Pty Ltd [2013] FWC 7863. The case concerned
the requirement to stop flights while the affected aircraft underwent aircraft maintenance. The
Commission held that scheduled heavy maintenance of aircraft was required for, planned and
known by the employer. In particular the Commission said the maintenance was not an
exceptional or unexpected event. In the circumstances the employer could not argue the
stoppage in question was one that it could not reasonably be held responsible for. The carve-out
therefore seems to be matters that can be described as exceptional or unexpected and that an
employer cannot be held responsible for. It may be that the impact of COVID-19 would be
considered exceptional and unexpected on some businesses and, in the absence of other
practical solutions, this may be an option to further consider.



There will be no right to stand down if there is useful work available for the employee to do which
is within the terms of the employee’s contract of employment. It need not be work the employee
normally carries out. It is an essential part of stand down that the decision is a unilateral one of an
employer to withhold work and payment even when employees are prepared to perform all
duties.



Employees can be stood down for the period of time while the business is dealing with the issue
AND employees cannot be usefully employed.

Situations where stand down does NOT apply:


Where an employer refuses to pay an employee in response to the employee’s refusal to work
(eg. for safety reasons) in accordance with the contract of employment.



If an enterprise agreement or contract of employment makes provision for stand down. In these
circumstances the provisions in the agreement or contract will apply as opposed to the Fair Work
Act. They may have different or additional rules about when an employer can stand down an
employee without pay.



An employee is taking authorised leave (paid or unpaid) or is otherwise authorised to be absent
from their employment.



If there is work available and some employees can be usefully employed you cannot stand down
all employees, only those employees who cannot be usefully employed.

Proceed with caution:


This is an area that will be subject to intense scrutiny as the impact of COVID-19 continues to be
felt. The incorrect application of the stand down provisions will likely result in industrial action and
/ or injunction applications from unions to return individuals to work and / or prevent the use of the
stand down provisions. It may also result in prosecution by the Fair Work Ombudsman if the
Regulator considers that the provisions have been inappropriately applied. Advice that takes into
consideration the specific impact of COVID-19 on your business is essential before acting.

Can employees use carer's leave to care for children if schools close down?
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Can employees use carer's leave to care for children if schools close down?
Issue


Under the Fair Work Act, an employee can take paid personal / carer's leave to provide care and
support to a member of the employee's immediate family who requires care and support
because of an illness / injury or because of an unexpected emergency affecting the family
member.



A member of the employee’s immediate family means:
o

a spouse, de facto partner, child, parent, grandparent, grandchild or sibling of an
employee; or

o

a child, parent, grandparent, grandchild or sibling of the employee’s spouse or de facto
partner.



Workers may have to leave work at short notice to collect their children if the school / childcare
facility decides to close down or the school is directed by the government to close.



Workers may also not have alternative care arrangements to care for children for a period of time
if schools shut.



There may be a higher frequency of workers needing to take leave to care for their sick child.

Possible solutions


Err on the side of caution when approving or declining a carer's leave request.



Be lenient (if possible) when granting carer's leave as the provision in the Fair Work Act should
be interpreted really broadly given the use of the word support.

Sick child:


This area is uncontentious. An employee may take paid carer’s leave if the leave is taken to
provide care or support to their child (or children) if they are ill or injured.



Remind employees of the notice and evidence requirements associated with accessing carer's
leave. Only if the employee does not comply with these requirements will they not be entitled to
take the time off as personal / carer's leave.
o

Notice must be given as soon as practicable which may and can be a time after the
leave has started. The employee does need to advise you at this time about their
expected period of leave.

o

You may request that the employee provide you with evidence that would satisfy a
reasonable person. This may include a medical certificate or statutory declaration.

Use of carer's leave to pick up children when school / childcare closes and / or take time off work
if a child is in quarantine or schools are closed and no one else can care for them:


This situation is less black and white because the individual circumstances need to be
considered. An employee can take paid personal / carer's leave to provide care and support to a
child who requires care and support because of an unexpected emergency affecting the family
member.



An employee needing to collect her child from school because alternative arrangements fell
through, was an "unexpected emergency" for the purposes of paid personal / carer’s leave in
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Can employees use carer's leave to care for children if schools close down?
Wilkie v National Storage Operations Pty Ltd [2013] FCCA 1056.


Commissioner Roe in the case of Noutsis v Through Road Child Care Association Inc (t / as
Through Road Kindergarten Children's Centre) Receipt (Pls Leave) [2011] FWA 8816 noted (at
[53]) that whether the circumstances in that case amounted to an "unexpected emergency" was
"a matter about which reasonable minds might differ". This case also highlighted that whether
something is an unexpected emergency is very fact specific, and will depend on the relative
position of all the parties concerned.



Situations where employees should be particularly understanding regarding employees needing
to take carer's leave:
o

single parent households

o

where an employee's spouse is an frontline worker and unable to take leave themselves



Whilst there has been discussion about schools and businesses possibly closing for weeks now,
the decision to close down schools and childcares will undoubtedly be made at short notice and
carer's may only be notified of the school closure less than 24 hours prior to it occurring. It is
unreasonable to expect or require employees to take annual leave just on the off chance their
child's school might close that day.



School closures could be considered an "unexpected emergency" and employers should allow
employees to use their carer's leave. Especially when the announcement is made to come and
collect your child immediately or not allow them to return with less than 24 hours' notice.



Employers should also consider allowing employees to access carer's leave for a reasonable
number of days while employees organise appropriate alternative childcare arrangements. This
may be different periods of time subject to individual circumstances.



Be mindful that organising alternative childcare arrangement will be particularly difficult during a
pandemic.



Be flexible and understanding – it will decrease the risk of your business facing a discrimination,
general protections claim or stress claims.



Regularly check in on your employee and see what the business can do to help, including any
accommodations that might be made to assist the employee return to work sooner.
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This section considers the key privacy issues arising from COVID-19 risks for private sector organisations
regulated under the Privacy Act 1988 (Cth).1
COVID-19 raises a host of privacy issues that organisations will need to consider in managing their
response to it. Those issues primarily concern the organisation's collection, use and disclosure of
personal information (including sensitive information such as health information) of its employees, other
staff members and their family members. In particular, issues will arise when organisations seek
information from staff (and subsequently use / disclose that information) to address COVID-19 concerns,
such as information about their travel plans and health status. Organisations will need to ensure that they
comply with their obligations under the Privacy Act (including the Australian Privacy Principles (APPs)) in
relation to the handling of such information.
Key privacy considerations regarding an organisation's response to COVID-19 include those set out
below.

4.1

What is personal information and sensitive information?

The Privacy Act regulates the handling of "personal information", which is "information or an opinion
about an identified individual, or an individual who is reasonably identifiable". The Privacy Act imposes
stronger protections for "sensitive information", which includes "health information" about an individual (ie.
information, or an opinion, about the health – including an illness, disability or injury – of an individual).
These provisions mean that information about, for example, whether an individual is or may be infected
with COVID-19 will be sensitive information. Related information about the individual's symptoms,
treatment or general health status will usually also be sensitive information.

4.2

What special provisions are there for employers?

The Privacy Act contains an exemption in relation to "employee records". The exemption applies to an act
done, or a practice engaged in, by an organisation that is directly related to:
a current or former employment relationship between the employer and the individual; and
an employee record held by the organisation and relating to the individual.
An "employee record" is "a record of personal information relating to the employment of [an] employee"
and specifically includes "health information about the employee".
The exemption applies only in respect of an employment relationship; it does not apply to independent
contractors or other third parties. Where the employee records exemption applies, organisations are not
required to comply with the requirements of the Privacy Act in respect of an act or practice regarding the
information. The consequences of information collected being an "employee record" is that the
organisation would be exempt from complying with the obligations contained in the APPs, such that, there
will be no privacy implications as a result of it collecting, using and disclosing the personal information for
purposes associated with the organisation's COVID-19 response.

1

Broadly similar provisions apply to Commonwealth Government agencies under the Privacy Act and to State and
Territory Government agencies under State and Territory laws, neither of which are considered in this section.
This section also does not discuss those provisions that specifically concern organisations and agencies that provide
health services.
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4.3

Collection of personal information, including sensitive information

An organisation generally must not collect personal information unless the information is "reasonably
necessary" for one or more of its functions or activities. In relation to sensitive information (such as health
information) an organisation must not (unless an exception applies) collect such information unless it has
the consent of the individual. An organisation may also collect sensitive information in circumstances
including:
► where the collection is required or authorised under Australian law; or
► where a "permitted general situation" exists in relation to the collection of the information. Relevantly,
a permitted general situation will exist where:
o

it is unreasonable or impracticable for an organisation to obtain an individual's consent to the
collection, use or disclosure; and

o

the organisation reasonably believes that the collection, use or disclosure is necessary to
lessen or prevent a serious threat to the life, health or safety or any individual, or to public
health or safety.

If an organisation is unable to obtain an individual's consent to collect their sensitive information, it will
likely want to consider whether one of the above circumstances applies.

4.4

Use and disclosure of personal information collected

Organisations may seek to use and / or disclose personal information (including sensitive information)
collected in relation to a COVID-19 response for a number of reasons, including to devise and / or
manage an appropriate response to an outbreak or possible outbreak; to disclose information to other
staff members, to health authorities and / or other third parties. In so doing, organisations will need to be
aware of the circumstances in which it can legitimately use or disclose the information collected.
Relevantly, if the purpose of collection of an individual's personal information is to manage an appropriate
response to the risk of COVID-19 exposure within the organisation, then use / disclosure of the
information for that purpose would be a "primary purpose" of collection and therefore is permitted.
Organisations will not be able to use or disclose the personal information (including sensitive information)
for another purpose (the secondary purpose), unless:
► the individual has consented to the use or disclosure;
► the individual would reasonably expect the entity to use or disclose the information for the secondary
purpose, and the secondary purpose is related to the primary purpose (and for sensitive information,
"directly related" to the primary purpose);
► the use or disclosure is required or authorised by Australian law; or
► a "permitted general situation" exists in relation to the use or disclosure of the information (as
discussed above).
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5.1

Material adverse clauses

Material adverse change clauses (MAC clauses) are frequently used in public and private company
finance transactions. They are contractual attempts to allocate the risks to a lender arising from
unexpected events that may significantly impact on a borrower's business and, consequently, its ability to
repay the loan. Whether an event such as COVID-19 could be considered to result in a material adverse
change (MAC) for a particular borrower would require an analysis of the financial impact of that event on
the borrower, and an analysis of the particular MAC clause.
A sample definition of a MAC might be:
“a material adverse effect on:
(a)

the business, operation, property, condition (financial or otherwise) or
prospects of any Obligor;

(b)

the ability of any Obligor to perform its obligations under the Finance
Documents”

Depending on the transaction in question and the nature and form of the clause, MAC clauses may be
structured:
► so as to result in a default, which triggers an obligation to repay the financial accommodation; or
► so as to entitle the lender to refuse to make the initial advance or further advances.
Reliance by a lender on a MAC clause can be difficult for lenders and create risk for the lender. MAC
clauses are generally construed quite strictly because of the potential for damage that may result from
calling a MAC event without proper justification, potentially resulting in a borrower being unable to meet
its obligations for which the financing was required or even sending a borrower into insolvency.

"What is "materially adverse", and when it is justified to call such an event, can vary
greatly from borrower to borrower and will depend greatly on the circumstances in
which each individual borrower finds itself."
By way of example, in Grupo Hotelero Urvasco SA v Carey Value Added SL [2013] EWHC 1039, the
English High Court held that in order to be "materially adverse", the change needs to "significantly" affect
the borrower's ability to perform its obligations under the loan documents, in particular its ability to repay
the loan. The Court emphasised "significantly", stating that any other interpretation may allow the lender
to call a default or suspend lending when the borrower's financial condition does not fully justify it,
propelling the borrower into insolvency.
What is "materially adverse", and when it is justified to call such an event, can vary greatly from borrower
to borrower and will depend greatly on the circumstances in which each individual borrower finds itself. It
also depends on the content of the MAC clause, which must be individually considered in each case.
Looking at the above clause, for example, the word “prospects” is not always included. If it is included,
then it would be easier for a lender to look to the impact of the event in future periods; without it, a lender
would typically need to focus on the impact the event had already had. In each case though, a lender
which had already advanced money might adopt the less risky position of waiting to see whether the
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actual outcome of the event is a breach of an obligation under the financing. A lender which only had a
future commitment to lend money (for example for a transaction) might adopt a view that there had been
a sufficient adverse change so as to warrant refusing to risk any new money with the borrower.
As an aside, it is worth noting that “force majeure” is not typically a defence for a borrower failing to
satisfy its obligations or meet its financial covenants under its financing arrangements.

5.2

Regulation

Financial services organisations play a critical role in the economy and, consistent with that, the Council
of Financial Regulators, with the Government, is working with the objective of ensuring that,
notwithstanding COVID-19 related disruptions, financial markets are operating effectively and that credit
is available to households and businesses.
Consistent with that, the CFR has indicated that:
► It is examining how the timing of regulatory initiatives might be adjusted to allow financial services
organisations to concentrate on their business and assist customers. This is a welcome development,
given the plethora of upcoming regulatory initiatives. Any such adjustments will need to look not just
at the short term, but also the medium and longer term.
► ASIC and APRA have indicated a willingness to deal with problems financial services organisations
may encounter in complying with the law due to the impact of COVID-19. They have indicated that
they will, where warranted, provide relief or waivers from regulatory requirements including, for
example, those on listed companies associated with secondary capital raisings, annual general
meetings and audits.
► ASIC will work with financial institutions to further accelerate the payment of outstanding remediation
to customers as soon as possible. Financial services organisations should give consideration as to
how remediation may be able to be accelerated in these circumstances.
► There is an emphasis on the importance of a continuing supply of credit, particularly to small
business. To that end, the Council of Financial Regulators will be discussing with lenders whether
there are impediments to lending that financial regulators could help address.
Accordingly, financial services organisations should be closely examining their operations and potential
disruptions and roadblocks or difficulties, and relief that may be able to be provided to deal with them.
Both existing and prospective customers will need to be considered, including for existing customers,
their likely needs including in the event of future financial difficulty or temporary periods of constrained
revenue and both proactive and reactive action to be taken.
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Given the impact of COVID-19 on supply chains, the workforce, the operations of Government, and the
economy as a whole, the casualties will inevitably include businesses as well as individuals. While the full
impact has yet to be felt, there are already reported cases of businesses citing COVID-19 as the cause
of, or a significant contributing factor to, their insolvency (eg. Flybe Limited, which entered administration
in the UK on 5 March 2020, and Valeritas Holdings Inc. which filed for Chapter 11 in the US on 9
February 2020).
Some of the issues which lenders will need to consider are addressed above in Finance.
For borrowers COVID-19 may have implications in relation to financial and information covenants in loan
facility documentation, as well as (as discussed above in Section 5 (Finance)) potential MAC triggers.
Early engagement and transparency with lenders and key contractual counterparties will be essential.
While the duration of financial distress and interruption may be difficult to gauge, refinance or further
funds may be necessary, forbearances and / or standstills on enforcement may need to be negotiated
and a conservative but achievable recovery plan established. For directors of Australian companies, the
"safe harbour" regime established under recent amendments to the Corporations Act may protect them
from exposure to personal liability for insolvent trading by the company. To obtain such protection, the
company must be eligible for safe harbour (in the sense of having satisfied the statutory prerequisites)
and its directors must develop “one or more courses of action that are reasonably likely to lead to a better
outcome for the company" than an immediate insolvency appointment, ideally with the assistance of a
qualified restructuring or turnaround adviser.
For contractual counterparties, there is, as identified, the counterparty's inability to perform contractual
obligations and the risk of default. Rights and notice periods under existing contracts should be assessed
and rights reserved where appropriate. Commercial contracts will generally include "ipso facto" clauses,
being clauses which give a party a right to immediately terminate the contract upon the occurrence of an
"event of default" or an "insolvency event" of their contractual counterparty. The impact of the
Commonwealth Government's 2018 ipso facto reforms also needs to be considered, as, for certain
contracts entered into on or after 1 July 2018, a stay may operate on the termination of a contract by
reason (only) of a counterparty's external administration or receivership (or scheme proposal) or in
substance, the financial condition of the counterparty. Specialist legal advice should be sought before
precipitously relying on a force majeure or termination for default clause, or for any alleged contractual
frustration in reliance on COVID-19 related default or delay.
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Since our first Briefing Note was issued on 9 March 2020:
► the World Health Organisation declared COVID-19 a pandemic;
► the US Government expanded its travel bans to arrivals from the 26 Schengen countries in Europe;
and
► the Australian Government extended its travel bans to arrivals from certain countries, banned cruise
ships from foreign ports, imposed a requirement for all arrivals to self-isolation for 14 days, and
endorsed advice that non-essential, organised public gatherings of more than 500 people should not
occur.
Each of these measures may impact upon the cover available under travel, event and business
interruption insurance policies. In particular:
Travel insurance policies are generally more likely to respond where a trip has been cancelled due to
official restrictions on travel, rather than as a precaution. However, policy wording should be carefully
checked. In particular, some wordings may contain broad exclusions for loss arising from a government
prohibition or restriction. Other key factors may include the date on which travel was prohibited / restricted
(or warnings issued) and whether the policy expressly excludes pandemics.
Event insurance is also more likely to respond where events have been cancelled in accordance with
the Federal Government's directive, rather than as a precaution. However, such policies may also
expressly exclude pandemics.
Business interruption insurance will generally only respond where there has been damage to property,
but some insurance policies may extend cover for human infectious disease. If so, the precise wording
will be important, as:
► some policies require closure or evacuation by order of a public authority (rather than precautionary
measure). This may apply to closures forced by the directive against public gatherings of more than
500 people (though it may be arguable whether the directive itself is an "order");
► some policies instead require outbreak of a disease, but may be limited to where the disease has
been detected at the premises or within a specified radius of the premises;
► bespoke insurance policies may be broader again; and
► some policies may also extend to cover to interruption due to closure of supplier's premises due to
infectious disease or access restrictions.
Further, some business interruption insurance policies exclude "quarantinable diseases under the
Quarantine Act 1908 and subsequent amendments". That Act has been repealed and replaced by other
legislation including the Biosecurity Act 2015 (Cth) (which refers to "listed human diseases", not
"quarantinable diseases") and it is unlikely the new legislation qualifies as a "subsequent amendment".
This form of exclusion is unlikely to apply to COVID-19. However, exclusions which apply to "listed human
diseases" or pandemics, rather than referring to the repealed legislation, will still be relevant.
Businesses should consider whether there are any circumstances which may give rise to a claim against
them under their liability insurance (eg. public and products liability, employer's liability, directors' and
officers' liability), for example arising out of failure to supply or the exposure of employees or the public to
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the virus. If so, they should review their notification obligations under the relevant policies and for “claims
made” insurance, ensure notifications are made before expiry.
Below are some practical steps insureds can take to review and engage their insurances.

7.1

Potential cover checklist

► Operations: An organisation may be impacted by disruption in supply chains, employee absenteeism
and operational impacts. This may result in loss of revenue. It is common to have business
interruption cover as part of a property insurance policy. However, that is usually only available where
there has been loss or damage to physical assets. It is possible that loss of revenue due to these
impacts will not be covered under the business interruption insurance. It will be important to closely
review policy wordings; there are sometimes extensions of cover which pick up closure of a property
location on the order of a public authority due to infectious disease.
► Events: If an event is cancelled, the organisation may have taken out event insurance. Those
bespoke policies should be considered for cover in circumstances of this nature.
► Travel: There may be impact on travel plans, including cancellation of intended travel and associated
loss of bookings. While cancellation costs can be covered under travel insurance policies, care
should be taken to understand whether there are exclusions that might be triggered by the impact of
a virus. The policy is unlikely to provide cover where a trip has been cancelled voluntarily and out of
precaution only, rather than due to official restrictions on travel. Furthermore, some insurers may
already have given notice that they will not cover losses arising from travel impacted by the virus on
the basis that it is a known risk.
► Debts: The risk of non-payment of a debt may be covered under credit insurance. If supply chains
are disrupted and payments not made, organisations with credit insurance policies may want to
consider their insurance position. However the cover may not be available if the debtor is excused
from payment by, for example, a force majeure clause.

7.2

Practical steps

The first step is to identify the impact on the business – in particular, what loss may be suffered or liability
may arise from claims against the organisation – and review your insurance policies to understand
whether they might cover those impacts.
If there may be cover available, you should notify the relevant insurers and, where appropriate, make
formal claims. There may also be obligations in insurance policies to take steps to mitigate loss.
Policy terms and conditions should be carefully reviewed.
The six priorities for an insured are:
► Review: Review your insurance policy to confirm your insurance cover and the policy conditions; your
broker will be able to provide you with a copy of your policy if you do not have access to this
document.
► Notify: Inform your insurer (or broker) that you will be making a claim, although do not be pressured
into estimating the amount of your claim at this stage rather ask your insurer to waive any
requirement that the finalised claim be lodged within an allotted period of time, as claims with a
business interruption element can be complicated and quantum figures often cannot be finalised for a
number of months.
► Record: Keep a diary with a chronology of events: what happened; what you did in respect of
stabilising the impact and what you did to reopen your business. Keep a diary note of the time spent
by you and any staff, as a consequence of the event showing hours spent, the date incurred along
with a description of what was done.
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► Mitigate: You are entitled to obtain compensation for your loss in accordance with the terms of your
insurance policy, although insurers will expect you to mitigate your loss were possible (act as the
“prudent uninsured”).
► Cash: Determine the amount of cash required to finance the business during any shutdown period.
Consider negotiating an interim payment in respect of non-contentious items, ensuring you reserve
the right to make further claims and / or adjust existing claims at a later date.
► Costs: Consider how your operations have changed since the event and collate all costs as a
consequence of the event (ie. open a separate general ledger code) and keep scanned copies of the
relevant invoices.
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When COVID-19 impacts and operations may be disrupted by illness and / or self-isolation, steps should
be taken to ensure that there is a contingency and continuity plan for meeting any environmental and
compliance obligations.
Some environmental regulators, such as the Victorian EPA, have already issued advice to duty holders
that environmental obligations remain in force, and that licence and approval conditions must continue to
be complied with. They have also specifically advised duty holders to ensure they are able to maintain
and operate pollution control equipment during this challenging time, and continue to consign and dispose
of waste appropriately and lawfully. This will similarly apply in other jurisdictions.
As part of preparedness for disruptions, now is the time to urgently review (and, if necessary, update)
contingency and continuity plans to confirm that your company or organisation can:
► comply with any environmental conditions;
► meet environmental monitoring obligations;
► meet environmental reporting obligations (whether because of conditions or statute); and
► ensure that sites are able to continue to operate in compliance with environmental conditions and so
as to not cause environmental harm, in the event that staff numbers are either reduced or entirely
depleted.
Contingency measures that should be considered include:
► automation of monitoring systems where possible;
► testing of automated systems to ensure reliability;
► training of additional staff on roles that may have significant environmental performance functions;
► remote monitoring and management of site controls;
► ensuring that sites are left in a safe and shut down condition where possible, in the event that staff
are unable to attend at site with little or no notice;
► clear roles and responsibilities for the Contingency Response Team;
► a timeline for internal responses and accountability;
a communication protocol, including internal reporting obligations and daily tool box talks or emails to
keep staff up to date with changes in planning to respond to social distancing or other recommended
controls;
► procedures to ensure the environmental monitoring and reporting obligations or the organisation are
met;
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► procedures for environmental incident response (including statutory notification obligations and cleanup) in the absence of employees responsible for implementing environmental management and
incident response plans. See our CU SAFE app in the event of a serious safety or environmental
incident; and
► seeking advice on emergency approval options (if required and available), and engaging with
environmental regulators at the earliest opportunity in relation to the potential need for such
approvals.
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A number of courts around Australia have implemented measure to address the Coronavirus (COVID-19)
public health emergency, the changes attempt to reduce the need for parties to physically attend.
The changes have been summarised below. Due to the changing nature of this public health emergency
these changes are likely to change. The Law Council is maintaining links to courts' evolving VOVID-19
advice pages.

9.1

High Court

The High Court will not be sitting in Canberra or on circuit for April, May and June; it will review this in
June. This will not affect the delivery of judgments. As for special leave applications, these will continue
"as necessary at individual registries", and video link will be used for urgent matters.

9.2

Federal Courts

Federal Court of Australia
The appeals for the May Full Court's sitting period have been reviewed to assess those hearings which
will proceed during this period and those that will be postponed or dealt with in other ways.
For first instance matters judges will continue to use their own discretion to manage their current dockets.
The approach being adopted is that as much business as possible will be conducted on the papers and
consideration will be given as to whether matters are able to be adjourned for a period.
Registrars' Lists will be conducted as much as possible on the papers and by telephone hearing. Steps
are being taken to adjourn as many matters as possible to later in the year.
So that the Court can adequately manage the allocation of all new matters that are filed, from this week a
triage system will be implemented by which all matters are initially assessed for urgency and other
relevant characteristics to determine whether the particular matter has a level of urgency or can be
initially timetabled on the papers or adjourned for a period of time.
Family Court of Australia and Federal Circuit Court
All Court Registries and circuits are continuing to operate as normal. Where individuals who are required
to attend Court are required to quarantine for 14 days they are requested to contacts the Court and where
possible arrangements will be made for attendance at hearings by telephone or video-link.

9.3

New South Wales

NSW Supreme Court
New jury trials commencing from Monday, 16 March, will temporarily be suspended. Current trials where
a jury has been selected and empanelled, will continue.
From 23 March 2020, the following measures will be adopted:
► Registrars' Lists will be conducted as must as possible either by the online court, where available, or
by telephone link and, in the case of contentious matters, by video link.
► A similar approach will be taken to Judges' Lists.
► In appeals or first instance matters, consideration will be given to dealing with the matters by
telephone or Audio Visual Link.
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► There will be no changes to the way the Criminal Lists and current Supreme Court Jury trials are
being heard.
The Court has also removed water glasses and jugs from the courtroom. Practitioners are welcome to
bring their own water, as many already do.
NSW District Court
New jury trials commencing in NSW from Monday, 16 March, will temporarily be suspended. Current trials
where a jury has been selected and empanelled, will continue.
NSW Land Environment Court
Parties in Classes 1, 2 (excluding tree dispute applications), 3, 4 and 8 are encouraged to use Online
Registry and Online Court. Parties in Class 2 tree dispute applications and Class 5, 6 and 7 criminal
proceedings and appeals are encouraged to continue to seek directions and also access orders for
subpoenas and notices to produce using the lecourt@justice.nsw.gov.au email address.
The Court has telephone link services available and encourages parties to seek to have matters listed for
directions or mention by telephone is they would prefer.

9.4

Victoria

Victorian Supreme Court
All new jury trials are suspended from Monday, 16 March 2020. Current trials where a jury has been
selected and empanelled, will continue. All other hearings will continue as normal.
Victorian County Court
All new jury trials are suspended from Monday, 16 March 2020. Current trials where a jury has been
selected and empanelled, will continue. All other hearings will continue as normal.

9.5

Queensland

All Queensland courts are operating as usual.

9.6

Western Australia

WA Supreme Court
Any person proposing to attend the Court who has flu-like symptoms or who travelled overseas in the last
14 days is directed not to enter the Court precincts. While the court remains open to the public, the Court
recommends only legal practitioners, parties, witnesses and the media attend.
Where practical all documents presented for filing should be presented electronically or by registered
post.
Where possible, all directions hearings, case management conferences and strategic conferences will be
conducted by telephone. Civil trials and applications before judges will continue as listed.
Other WA Courts
The District Court and WA State Administrative Tribunal are operating as usual.
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The Federal Government has recently announced an economic stimulus package worth $17.6 billion in
response to COVID-19. The stimulus package includes four key parts but the current expectation is that
further stimulus measures will be forthcoming from the Federal Government:

10.1 Support for business investment
The first part of the stimulus package is targeted at supporting business investment. This includes an
increase in the instant asset write-off threshold from $30,000 to $150,000. The instant asset write-off will
be available to businesses with an aggregated annual turnover of less than $500 million (increased from
$50m). This will be available from 12 March 2020 until 30 June 2020 for new or second hand assets first
used, or installed ready for use in this timeframe.
Additionally, the government will support business investment by accelerating depreciation deductions.
Businesses with a turnover of less than $500 million will be able to deduct an additional 50 per cent of the
asset's cost on installation. This measure will be available until 30 June 2021 and will only apply to new
depreciable assets (ie. Division 40 assets).

10.2 Cash flow assistance for businesses
The second part of the stimulus package is aimed at providing cash flow assistance to businesses to help
cover the costs of employee wages and salaries.
The government has proposed a tax-free payment of between $2,000 and $25,000 to businesses with a
turnover of less than $50 million (these businesses must be withholding tax to the ATO on their employee
salary and wages). This will be available from 1 January 2020 to 30 June 2020 and will be delivered as a
credit in the activity statement system from 28 April 2020.
The government has also proposed a wage subsidy of 50% for apprentice and trainee wages to eligible
employers. This will be available from 1 January 2020 to 30 September 2020.

10.3 Stimulus payments to households
The third part of the stimulus package is a one-off $750 stimulus payment to pensioners, social security,
veteran and other income support recipients and eligible concession card holders. The payment will be
tax free and will be paid from 31 March 2020.

10.4 Assistance for severely-affected regions
The fourth part of the stimulus package will assist regions severely affected by the Coronavirus outbreak
and will support the tourism, agriculture and education sectors. This includes a waiver of fees and
charges for tourism businesses that operate in the Great Barrier Reef Marine Park and Commonwealth
National Parks.

10.5 Administrative relief from the Australian Taxation Office
The Australian Tax Office is also providing administrative relief for some tax obligations for people
affected by the Coronavirus outbreak, including:
► deferring certain tax payments for up to four months (including amounts payable through business
activity statements (including Pay As You Go (PAYG) instalments), income tax assessments, fringe
benefits tax and excise);
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► allowing businesses on a quarterly reporting cycle to opt into monthly GST reporting in order to obtain
GST refunds more quickly;
► allowing businesses to vary PAYG instalment amounts to zero for the March 2020 quarter. A "zero"
variation for the March quarter will also permit a refund of instalments made for the September 2019
and December 2019 quarters; and
► working with affected business to help them pay existing and ongoing tax liabilities with low interest
payment plans.
Assistance measures for those businesses affected by COVID-19 will not be automatically implemented
(ie. relief will be provided on a case-by-case basis).

10.6 State-based tax-related measures
The Queensland Government has provided the opportunity for payroll tax payment and filing deferrals
(subject to successful application) for certain businesses that have been affected by the COVID-19
deferrals. The deferral will be backdated to when the travel ban started on 1 February 2020. Businesses
with an annual Australian wage bill of up to $6.5m will be able to self-assess if they have been impacted.
The measure will be made available to small and medium business across all sectors.
In the absence of COVID-19 specific tax deferral measures, businesses may also consider approaching
revenue authorities with individual requests for discretionary tax deferrals on the basis of hardship.
In addition to the Federal measures, and the measures introduced by Queensland (refer our last COVID19 update, various States have introduced tax related measures of their own including:
► Queensland extending the payroll tax deferral previously announced to all affected businesses (while
not a tax related measure, Queensland has also created a $500m loan facility, providing interest-free
loans for up to 12 months to support Queensland business);
► New South Wales payroll tax waivers for business with payrolls of up to $10m for three months and
raising the payroll tax threshold to $1m for the next financial year;
Western Australia to provide one off grants of $17,500 to business with payrolls of between $1m and
$4m; increasing the payroll tax threshold to $950,000 (from $850,000) from 1 July 2020; and
businesses with payrolls of less than $7.5m will be able to defer their payroll tax payment until 21 July
2020; and
South Australia has announced a stimulus package worth $350m (the detail of which is as yet unclear
other than noting that some funds have been earmarked for local projects and upgrades at regional
hospitals).
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Given the updated requirements surrounding the need for social distancing measures, schools and
universities should be re-evaluating the policies and guidance which they have already put in place on a
regular, if not daily, basis in order to try to implement updated recommendations and requirements and
help prevent the potential spread of COVID-19 amongst its students and staff in advance of any
suspected cases.
Such updated guidance should be provided as soon as possible and should include:


Travel: requirements that students or staff that have returned from any overseas country selfisolate themselves for 14 days after they left these countries. Students or staff who show no signs
or symptoms of COVID-19 at the end of this 14 day period are able to return to school or
university without the need for a medical certificate. Given these requirements, NSW Education
have cancelled all overseas excursions.



Contact: requirements that students or staff who have been in close contact with a confirmed
(and ideally suspected) case of COVID-19 should also self-isolate for a period of 14 days from
the last contact with that person. Government guidance about close contact states that close
contact with a confirmed case of COVID-19 includes 15 minutes face to face contact or being in
an enclosed space for two hours or more with them. If at the end of this 14 day period, students
or staff who show no signs or symptoms of COVID-19 can return to school or university.



Infected: requirements that students or staff who have a confirmed case of COVID-19 exclude
themselves from the school or university until they are medically cleared to return. The policy will
also need to contain notification requirements for those effected (please see below).



Unwell: if staff or students feel unwell, especially with any respiratory illness, they should stay at
home until they recover even if they have not been travelling or in contact with confirmed cases of
COVID-19. While it is unlikely that these people have contracted COVID-19, such self-isolation
measures are put in place to avoid other staff or students becoming immunocompromised and
therefore being more susceptible to picking up illnesses.



Self-isolation: information for the students or staff about what self-isolation means and should
include the need not to attend public places or see any visitors in their own place of residence
(other than people they live with). It is preferable that anyone in self-isolation arrange for friends
or family members that are not required to self-isolate to shop for food and necessities. For
schools in particular, guidance should also include a requirement that parents or carers also selfisolate if any of the requirements above apply to them.



Social Distancing: policies and guidance from schools and universities will differ due to the
nature of the facilities available to each educational establishment but all guidance should include
the establishment's rules for social distancing. NSW Health have suggested guidance of what
should be included in this regard.



Alternative methods of learning: given the importance of self-isolation and the fact that the
majority of people who are self-isolating may not actually be unwell and the possibility that
schools might be asked to close for short additional periods over the Easter Holidays, it is very
important that schools and universities arrange for their students to be able to access the
necessary educational material that they would have been able to obtain if they were able to go
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to school or university (eg. online lecture recordings, soft copies of lecture materials, lectures or
lessons available to be accessed by video or audio conferencing facilities, holiday school work in
an accessible form ready for students to take home with them if schools are required to close at
short notice). Similar to the recent testing by some businesses that all of its staff can work
remotely if required to do so, schools and universities should consider testing remote learning
environments as a trial run to ensure capacity works and all staff and students know what to do
before any requirements are imposed on them to do so.


Closure: Current government guidance is that schools should not be closed at this stage as
closing schools is understood to have a wider detrimental economic impact than the benefit it
would have at this time. It is felt that the advice given above will have a much better impact in
preventing the increased spread of COVID-19. However, universities and schools need to be at a
high state of readiness as if they are requested to close for whatever reason at short notice,
guidance, policies and resources should be put in place now including as to what skeleton staff
will remain on site and what cleaning will done during the closure, especially if such closure has
resulted from a confirmed case of COVID-19 amongst one of its students or staff. These policies
and guidance should include how quickly the institution expects to be up and running for remote
learning. Also, schools should be flexible in their absenteeism policies especially in situations
where parents voluntarily remove their children from school.



Technological Assistance: given that students, staff and parents / carers / guardians will not be
used to the students receiving their teaching via online resources, schools and universities should
consider writing a frequently asked questions section on their website. This section could detail
not only queries about what to do if the online system doesn’t work but also set out a list of
expectations that the school or universities expect during the online lessons or lectures. These
expectations could include that all school student are to be dressed in uniform and must not be
accessing other digital devices during the lessons.

Guidance and procedures which might already be in place should still apply including:


Notification: guidance from the school or university about what the preferred means of
notification of self-isolation to the relevant person at the school or university should be and
timeframes for that notification. Also, recommendations from schools that parents notify the
school of all of the contact details for not just the parents but also carers, guardians or
grandparents so that the school can provide all relevant parties with the information at the same
time. If schools or universities do have to close, this notification will be vital to ensure continued
contact throughout any closure and for notification as to when they will re-open.



Deadlines: universities and schools should act reasonably when receiving requests for
submission deadlines to be extended by anyone in self-isolation.



Assessments: universities and schools should start thinking of alternative methods of holding
assessments (eg. exams) to avoid the need for lots of students and staff to gather in the same
place.



Prevention: any guidance from schools and universities should also contain the standard
information about preventing the spread of COVID-19 by practising good hygiene. Such
information should also be displayed around the buildings which make up the schools and
universities. These requirements should include the need to wash your hands regularly, cough or
sneeze into your elbow, avoid touching your eyes, nose and mouth and avoid coming into contact
with anyone who is unwell. In order to prevent further spread, schools and universities should
postpone or cancel any events.



Support: it is recommended that schools and universities set up a contact number or email
address to provide support to the friends and families of people affected by the virus and also for
those who are self-isolating. Schools and universities should also commit to being in contact with
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its staff and students on a regular basis, such contact could be by emails or on updated website
announcements. This support is especially important for people who are living on their own or
away from their families in self-isolation at this time.

In addition, to the above requirements, schools and universities should also remember that its staff and
students might be parents or carers of children themselves. Therefore, if schools and universities are
asked to close, the requirements of their staff to continue to provide educational resources for the
students or for university students to submit assignments should be balanced with the fact that those staff
or students might have to look after their own children. Flexible requirements will be key to achieving a
successful approach to continuing education at this time.
Schools and Universities are required to notify NSW Health and Education if they have a confirmed case
of COVID-19 amongst their staff or students.
Similar guidance (where relevant) also applies to early childhood centres.
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As with all ports, airports are obviously a key risk point in relation to the spread of the COVID-19 –
through the virus' initial transmission via international services, through its further spread via domestic
services and simply because a significant number of people pass through and use airport facilities each
day.
In addition to clear issues around border control at airports (including what sort of screening should be
implemented at border control points and the interaction with relevant Commonwealth border control
agencies), other matters to consider in an airport context include, amongst others:
► what obligations arise, and what practical arrangements can be put in place, in relation to publicfacing employees and contractors engaged in work at the airport (including security screening
authorities, ground handlers and agents);
► whether there is a need to discuss arrangements and proposed measures with relevant airlines, and
if so where responsibilities sit as between airlines and the airport in these circumstances;
► how the ban on certain flights, and the reduction in passenger numbers, can affect airline pricing
arrangements and future impacts on capital investment in airports;
► what rights, liabilities and obligations arise in relation to the various commercial, retail and other
tenants of the airport;
► what is the scope of any liability the airport may have to third parties (if any) who use airport facilities,
and perhaps more importantly what proactive steps should the airport take to advise the public on
risks associated with potential transmission;
► whether are there heightened obligations on airport operators to maintain various facilities within the
terminal or to provide additional facilities (such as hand sanitising facilities or additional health
facilities);
► the impact on airport operations as a result of key staff being potentially increasingly absent from
workplaces as a result of the virus or as a precautionary measure;
► the effect that business disruption may have on current and proposed airport developments;
► the application of State Work Health and Safety laws, requirements and enforcement agencies in
relation to airports on Commonwealth land;
► the role of, and the co-ordination of, the Department of Home Affairs, CASA, the AFP and other
relevant agencies at airports during this period; and
► the effectiveness of previous border control measures at ports during both the bird flu and SARS
epidemics and the key lessons learned from these events.
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The State and Territory and Federal Governments have an array of statutory powers that can be
exercised in responding to the COVID-19 pandemic. The key statutes which confer these types of powers
for use in the current circumstances are powers that are conferred under various Public Health and
Biosecurity statutes.

13.1 Commonwealth powers
At the Federal level, the Government has the capacity to control border access, and has now
implemented level 4 travel restrictions in respect to all international travel. The Government has also
implemented a mandatory 14-day self-isolation period for individuals entering into Australia from any
other country.
Under the Biosecurity Act 2015 (Cth), the Federal Government has a range of prescribed powers
including the capacity to restrict the movement of goods or people in responding to a human biosecurity
event.
Under Chapter 8, Part 2 of the Biosecurity Act, the Governor-General has now declared that a human
biosecurity emergency exists as a Listed Human Disease is now posing a severe and immediate threat,
or is causing harm to human health on a nationally significant scale and the declaration is necessary to
prevent or control the spread of the disease. This declaration provides the Health Minister with broad
powers to determine any requirement that they consider is necessary to prevent or control the spread of
the disease or to implement a recommendation of the World Health Organisation. The requirements that
the Health Minister may determine may include (but are not limited to):
► requirements that apply to persons, goods or conveyances when entering or leaving specified places;
► requirements that restrict or prevent the movement of persons, goods or conveyances in or between
specified places; and
► requirements for specified places to be evacuated.
During a human biosecurity emergency period, the Health Minister also has a broad power to give
directions, including directions to close or prevent access to premises.
As part of these measures, the Commonwealth Government has announced a ban on non-essential
indoor gatherings of over 100 people. An individual may commit an offence if they fail to comply with a
requirement or direction made by the Health Minister under these provisions and the Biosecurity Act also
provides compliance monitoring and enforcement powers.

13.2 State and Territory powers and penalties as at 12pm Thursday 19 March
The States and Territories also have a range of legislation which provides them with the capacity to
respond to the COVID-19 pandemic.
The majority of the States and Territories, have already declared a 'public health emergency' in respect to
the COVID-19 pandemic, which then provides these Governments with a range of legislative powers to
respond to the pandemic. The States and Territories have similar powers under "public health" related
legislation, with enables them to restrict movement and require isolation.
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ACT: Public Health Emergency declared
Power: Power to declare a public health emergency
Since the declaration, the ACT Government has:
► enforced the Commonwealth instruction for all travellers arriving after 18 March 2020 to self-isolate
for a 14-day period;
► enforced the Commonwealth instruction against mass gatherings; and
from 19 March 2020, will introduce visitor restrictions at key health services sites.
Legislative authority:
► Public Health Act 1997 (ACT), section 119
► Declaration made under section 119 of the Public Health Act 1997 (ACT)
Penalty: N / A
Power: Actions and directions of Chief Health Officer
While an emergency declaration is in force, the Chief Health Officer may take any action, give any
direction he or she considers necessary to alleviate the emergency specified in the declaration, including
actions or directions relating to:
► reduction, removal or destruction of any threat to public health;
► segregation or isolation of any persons in an area;
► evacuation of any persons from an area;
► prevention or permission of access to an area; and
► control of vehicle movement.
The directions the Chief Health Officer may give to a person include:
► that the person undergoes a medical examination;
► that the person move away or remain in a specified area;
► that the person surrender any substance or thing in their possession and control to an authorised
person;
► that the person destroy any substance or thing in their possession and control; and
► that the person take any other specified action, or cease taking any other specified action
Legislative authority: Public Health Act 1997 (ACT), section 120
Penalty:
► A person must not fail to comply with a direction under section 120 without a reasonable excuse
(section 120(3)).
► Maximum penalty for a person who is not a utility $8,000 (section 120(4)).
Power: Powers of authorised persons
While an emergency declaration is in force, an authorised person may for the purposes of section 120:


enter any place using reasonable force and assistance as necessary to save a person's life,
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ACT: Public Health Emergency declared




prevent injury or rescue a person (must present ID if requested);
prevent access to a place;
close a roadway, path or other thoroughfare;
remove a person from a place obstructing the authorised person's exercise of power.

The chief health officer may, by writing, authorise a person, or a person of a specified class, for the
purposes of this section (section 121).
Legislative authority: Public Health Act 1997 (ACT), section 121
Penalty: A person must not fail to comply with a direction under section 120 without a reasonable excuse
(section 120(3)).

NSW: Public Health COVID-19 Orders issued
Power: Power to deal with health risks generally
Where the Minister for Health considers on reasonable grounds that a situation has arisen that is, or is
likely to be a risk to public health the Minister may take any action and may by order give any directions
as the Minister "considers necessary to deal with the risk and its possible consequences".
An order may also specify any part of NSW to be a "public health risk area" and may contain any
directions considered necessary by the Minister to:
► reduce or remove the risk;
► segregate or isolate the inhabitants; and
► prevent access to the area.
Legislative authority: Public Health Act 2010 (NSW), section 7
Penalty: A person who is subject to a direction under section 7 and has notice of the direction must not
fail to comply with it without reasonable excuse (section 10).
For individuals, maximum penalty of imprisonment for 6 months or a fine of up to $11,000 (or both) plus a
further $5,500 fine each day the offence continues.
Corporations that fail to comply with a direction are liable to a fine of $55,000 and $27,500 each day the
offence continues.
Power: Ban on mass gatherings
Ban on mass gatherings
Under the Order, a person must not:
If the person is the occupier or operator of premises in New South Wales:
► allow a mass gathering to occur on the premises until 17 June 2020; or
► organise a mass gathering on premises in New South Wales until 17 June 2020; or
► attend a mass gathering on premises in New South Wales until 17 June 2020 (s 5).
The Public Health Act 2010 (NSW) defines the occupier of premises or a part of premises to mean the
"owner of the premises or part of premises or if any other person is entitled to occupy the premises or part
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to the exclusion of the owner, that person".
This is subject to exceptions including airports, health facilities, public transport, emergency services,
prisons and correctional facilities, courts and tribunals, Parliament supermarkets and other stores, offices,
schools and educational institutions, hotels and other accommodation and outdoor areas where 500 or
more people may be transiting.
Power: Self-isolation
A person who arrives in NSW and who has within 14 days immediately before that arrival, been in a
country other than Australia must do the following:
► travel from the point of arrival in New South Wales to premises suitable for the person to reside in
during the quarantine period;
► except in exceptional circumstances, reside in the premises during the quarantine period;
► not leave the premises during the quarantine period except—
o

for the purposes of obtaining medical care or medical supplies, or

o

because of an emergency, or

o

in circumstances where the person is able to avoid close contact with other persons,

► not permit any other person to enter the premises during the quarantine period unless the other
person –
o

usually resides at the premises, or

o

is also complying with this direction for the same quarantine period, or

o

enters the premises for medical purposes or because of an emergency,

► otherwise comply with the NSW Health Self Isolation Guidelines during the quarantine period (s 5 of
the Public Health (COVID-19 Quarantine) Order 2020 (NSW)).
Under section 5(2) of the Order, the direction does not apply to:
► a person arriving in NSW as a member of flight crew; or
► a person transiting through a NSW airport.
Per section 6 of the Order, the Order is effective until 15 June 2020.
Legislative authority: Public Health (COVID-19 Quarantine) Order 2020 (NSW)
Penalty:
A person who is subject to a direction under section 7 of the Public Health Act 2010 (NSW) and has
notice of the direction must not fail to comply with it without reasonable excuse (section 10).
For individuals, maximum penalty of imprisonment for 6 months or a fine of up to $11,000 (or both) plus a
further $5,500 fine each day the offence continues.
Corporations that fail to comply with a direction are liable to a fine of $55,000 and $27,500 each day the
offence continues.
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Power: Power to deal with public health risks during state of emergency
Where a state of emergency exists under the State Emergency and Rescue Management Act 1989
(NSW), and the Minister for Health considers on reasonable grounds the emergency is, or is likely to be a
risk to public health, the Minister may:
► take any such action, and
► may be order give such directions
as the Minister considers necessary to deal with the risk and its possible consequences.
An order may direct:
► persons in a specified group; or
► persons in a specified area,
to submit themselves for medical examination.
Legislative authority:
► State Emergency and Rescue Management Act 1989 (NSW)
► Public Health Act 2010 (NSW), section 8
Penalty:
► A person who is subject to a direction under section 8 and has notice of the direction must not fail to
comply with it without reasonable excuse (section 10).
► For individuals, maximum penalty of imprisonment for 6 months or a fine of up to $11,000 (or both)
plus a further $5,500 fine each day the offence continues.
► Corporations that fail to comply with a direction are liable to a fine of $55,000 and $27,500 each day
the offence continues.

Northern Territory: Public Health Emergency declared
Power: Power to declare a public health emergency
The Minister for Health may, in writing, declare a public health emergency if the Minister is satisfied:
► circumstances of such seriousness and urgency exist that are, or threaten to cause, an immediate
serious public health risk; and
► after consulting the chairperson, as defined in section 8 of the Emergency Management Act 2013
(NT), of the Territory Emergency Management Council:
o

a state of disaster or state of emergency has not been declared under the Emergency
Management Act 2013 because of the circumstances; and

o

it is not appropriate to declare a state of disaster or state of emergency under the Act.

An emergency declaration must:
► state the nature of the emergency;
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► state where in the NT the declaration has effect;
► state the period the declaration is in effect for.
A declaration can be made for a period of no more than 5 days. The Minister can extend this period by
one or more further periods, each not over 5 days.
The Minister for Health declared a Public Health Emergency on 18 March 2020.
The Northern Territory:
► enforced the Commonwealth instruction for all travellers arriving after 18 March 2020 to self-isolate
for a 14-day period; and
► enforced the Commonwealth instruction against mass gatherings.
Power: Powers of the Chief Health Officer
If an emergency declaration is in force, the Chief Health Officer may take actions (including giving oral or
written directions) that they consider necessary, appropriate or desirable to alleviate the public health
emergency.
These actions include any of the following:
► reducing, removing or destroying the public health risk causing or threatening to cause the
emergency;
► issuing warnings;
► isolating or segregating persons in an area or place;
► evacuating persons from an area;
► preventing persons from accessing an area;
► controlling vehicle movement.
These directions include any of the following:
► requiring a person to undergo a medical examination;
► requiring a person to remain in or move from an area place;
► requiring a stated thing to be seized or destroyed; and
► requiring a state person to give oral or written information in relation to the emergency.
Legislative authority: Public and Environmental Health Act 2011 (NT), section 51-52
Penalty:
Under the Public and Environmental Health Act 2011 (NT), a person commits an offence if they
contravene a declaration or direction made by the Chief Health Officer, without a reasonable excuse
(section 56).
Fault elements to be satisfied:
► the person intentionally engages in the conduct; and
► is reckless as to whether the conduct would result in a contravention.
Maximum penalty $62,800.
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Power: Appointment of authorised officers and powers of authorised officers
While an emergency declaration is in force, the Chief Health Officer may appoint or direct authorised
officers for the purpose of assisting the Chief Health Officer in exercising his or her powers in relation to
the emergency declaration.
An authorised officer assisting the Chief Health Officer may use the force that is reasonable and
necessary to do any of the following:
► enter a place to save human life, prevent injury to a person, rescue an injured or endangered person;
► prevent entry into or close off an area or place;
► remove a person from an area or place;
► search for or seize a thing;
► search for, examine, copy, remove and retain documents relating to the emergency for as long as is
reasonably necessary to make copies of the documents.
An authorised officer:
► may take action at any time of day;
► is not required to give notice to any person of the officer's intention to take action;
► is not required to obtain consent to take action from any person concerned or the owner / occupier of
an area or place;
► is not required to hold a warrant or other form of authorisation required under NT law to enter or
remain at any place (including Aboriginal land), or search any person or place concerned.
Legislative authority: Public and Environmental Health Act 2011 (NT), section 53
Penalty:
Under the Public and Environmental Health Act 2011 (NT), a person commits an offence if they
contravene a declaration or direction made by the Chief Health Officer, without a reasonable excuse
(section 56).
Fault elements to be satisfied:
► the person intentionally engages in the conduct; and
► is reckless as to whether the conduct would result in a contravention.
Maximum penalty $62,800
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Power: Power to declare a public health emergency
The Health Minister can declare a public health emergency for a period of 7 days.
A Public Health Emergency Declaration can be extended for up to 90 days.
The Public Health Act 2005 (Qld) does not provide for the declaration of a state of emergency in response
to a public health emergency, however emergency measures may be enacted following a public health
emergency declaration.
The Queensland Health Minister declared a public health emergency on 29 January 2020. On 6 February
2020, following the introduction of an amendment to the Public Health Act 2005 (Qld), the public health
emergency was extended for a further 90 days. The public health emergency declaration allows the
Queensland government to give effect to the Federal Government’s containment measures.
The Fire and Emergency Services Act 1990 (Qld) does not apply to health pandemics.
Legislative authority:
Public Health Act 2005 (Qld), sections 319, 322 and 323
Penalty: N / A
Power: Bill to amend functions of Parliament
On 18 March 2020, the Queensland Parliament passed the Public Health and Other Legislation (Public
Health Emergency) Amendment Bill 2020.
The Bill:
► amends the Queensland constitution to allow meetings of the Executive Council to be held remotely;
and
► amends the Electoral Act 1992 (Qld) to allow the postponing or suspension of council election and
by-elections, allow for voting to take place electronically and extend postal vote return dates.
Legislative authority: Public Health and Other Legislation (Public Health Emergency) Amendment Bill
2020
Penalty: N / A
Power: Motion to suspend parliament
On 18 March 2020, Attorney General Yvette D'Ath moved a Motion to suspend Parliament until 31 March
2020.
Under the Motion, the Speaker is able to defer the suspension until 17 September 2020.
Legislative authority: Motion passed on 18 March 2020
Penalty: N / A
Power: Appointment of emergency officers
The Chief Executive may appoint the following persons as “emergency officers” for declared public health
emergencies:
► public service officers or employees;
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► health service employees;
► persons employed by local government;
► SES members; and
► any person prescribed under a regulation.

The Chief Executive may appoint doctors as “emergency officers (medical)” if they are:
► public service officers or employees;
► health service employees; or
► other persons prescribed under a regulation.
Legislative authority: Public Health Act 2005 (Qld) sections 333 and 335
Penalty: N / A
Power: Emergency Powers
An emergency officer responding to a declared public health emergency may do any of the following the
emergency officer reasonably believes is necessary to respond to the declared public health emergency:
a)

require a person not to enter or not to remain within a place;

b)

require a person to stop using a place for a stated purpose;

c)

require a person to go to a stated place;

d)

require a person to stay at or in a stated place;

e)
require a person to take measures to remove from the person a substance that is a
hazard to human health, for example, by showering;
f)
direct the movement of a person, animal or a vehicle into, out of, or around the
public health emergency area;
g)

require a person to state the person’s name and residential address;

h)

require a person to answer questions by the emergency officer;

i)

clean or disinfect a place, structure or thing;

j)

carry out insect or pest control;

k)

demolish stated structures or other property;

l)

contain an animal, substance or thing within the public health emergency area;

m)

remove an animal, substance or thing from a place;

n)
destroy animals at a place or remove animals from a place for destruction at
another place;
o)
dispose of an animal, substance or thing at a place, for example, by burying the
animal, substance or thing;
p)
take action in relation to property including, for example, to allow the officer to take
control of a building for the purposes of the emergency;
q)

require a person to give the emergency officer reasonable help to exercise the
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emergency officer’s powers under paragraphs (i) to (p).
Legislative authority: Public Health Act 2005 (Qld) section 345
Penalty: Failure to comply with the powers listed from a) to h) without a reasonable excuse has a
maximum penalty of $13,345 (Public Health Act, section 346)
Power: Extra Powers of Emergency Officers (Medical) – Detention Orders
Emergency Officers (Medical) may order detention of a person during a declared public health emergency
for a period of 96 hours.
Before enforcing a detention order against a person, an emergency officer (medical) must give the person
the opportunity of voluntarily complying with the detention order.
The emergency officer (medical) may apply to a magistrate to extend a detention order.
Legislative authority: Public Health Act 2005 (Qld) sections 349 – 355, 360
Penalty: A person to whom a detention order applies must comply with the order. The penalty for failing
to comply with a detention order is $26,690 (Public Health Act 2005 (Qld) section 351(4)).

South Australia: Public Health Emergency declared
Power: Power of the Chief Executive to declare a public health emergency
The Public Health Emergency Plan may contain guidelines setting out circumstances in which an
emergency should be declared a public health emergency. Before making a declaration, the Chief
Executive must consult with the Chief Public Health Officer and State Co-ordinator.
Legislative authority:
► Public Health Act 2011 (SA), sections 87-88
► Declaration of a Public Health Emergency dated 16 March 2020
Penalty: N / A
Power: Powers and functions of the Chief Executive
While the declaration remains in force, the Chief Executive "must take any necessary action to implement
the Public Health Emergency Plan and cause such response and recovery operations to be carried out as
he or she thinks appropriate".
Legislative authority: Public Health Act 2011 (SA), section 89
Penalty:
Under section 57 of the Public Health Act 2011 (SA), a person who causes a material risk to public health
intentionally or recklessly and with the knowledge that harm to public health will result is guilty of an
offence – maximum penalty is $250,000, 5 years' imprisonment or both.
A person who causes a material risk to public health in circumstances where the person ought reasonably
be expected to know that harm to public health will result is guilty of an offence – maximum penalty is
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$120,000, 2 years' imprisonment or both.
A person who causes a material risk to public health is guilty of an offence – maximum penalty $25,000.
A "material risk" to public health occurs if the health of one or more persons has been, or might
reasonably be expected to be, harmed by an act or omission of another, but does not include a case
where the harm or risk or harm is negligible (section 57(4)).
Power: Powers of authorised officers
In the state of a public health emergency, certain provisions of the Emergency Management Act 2004
(SA) apply, subject to modifications. This includes that authorised officers may:
► enter premises;
► direct or prohibit the movement of persons or vehicles;
► direct a person to remain isolated or segregated from other persons or take other measures to
prevent the transmission of a disease to other persons;
o

direct a person to undergo a medical observation; and

o

exercise any prescribed power.

However, an authorised officer may only exercise a power of direction that a person be isolated,
segregated or remain in a particular place if there is no reasonable cause to act under Part 10 of the
Public Health Act 2011 (Controlled notifiable conditions) or under the Mental Health Act 2009 (SA), or if
there are significant public health advantages to acting under the Emergency Management Act 2004
under section 90 of the Public Health Act 2011.
If a direction to be isolated, segregated or remain in one place has effect for a period of over 24 hours a
person may apply to the Magistrates Court for review of the decision.
Legislative authority:
► Public Health Act 2011 (SA), section 90
► Emergency Management Act 2004 (SA), section 25
► Mental Health Act 2009 (SA)
Penalty:
Under section 57 of the Public Health Act 2011 (SA), a person who causes a material risk to public health
intentionally or recklessly and with the knowledge that harm to public health will result is guilty of an
offence – maximum penalty is $250,000, 5 years' imprisonment or both.
A person who causes a material risk to public health in circumstances where the person ought reasonably
be expected to know that harm to public health will result is guilty of an offence – maximum penalty is
$120,000, 2 years' imprisonment or both.
A person who causes a material risk to public health is guilty of an offence – maximum penalty $25,000.
A "material risk" to public health occurs if the health of one or more persons has been, or might
reasonably be expected to be, harmed by an act or omission of another, but does not include a case
where the harm or risk or harm is negligible (section 57(4)).
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Power: Power to declare a state of emergency and exercise emergency powers
Under section 42 of the Emergency Management Act 2004 (Tas), the Premier may declare a state of
emergency if he or she is satisfied, on reasonable grounds, of one or more of the following:
► that an emergency, or a significant threat of an emergency, is occurring or has occurred in Tasmania;
► that the existing circumstances require, or may require, the exercise of special emergency powers.
Tasmania announced a State of Emergency on 19 March 2020.
Under section 40 of the Emergency Management Act 2004 (Tas), the State Controller may authorise the
exercise, in accordance with the authorisation, of emergency powers if he or she:
► is satisfied that an emergency, or a significant threat of an emergency, is occurring or has occurred in
Tasmania and, due to the occurrence of that emergency, there are reasonable grounds for the
exercise of those powers for the purpose of –
o

protecting persons from distress, injury or death; or

o

protecting property or the environment from damage or destruction; or

o

is satisfied on credible information that an emergency that may impact on Tasmania is
occurring outside Tasmania.

The State Controller may make an authorisation whether or not a state of emergency has been declared.
Powers include the ability to evacuate persons; prohibit or direct the movement of persons; to detain
persons; to medically examine persons; to restrict or direct movement of traffic; to close off a public place;
to enter premises; to stop and enter vehicles; and require persons to answer questions and provide
information (Schedule 1).
From 20 March 2020, all persons coming into Tasmania will be required to self-isolate for 14 days.
Legislative authority: Emergency Management Act 2006
Penalty:
Under section 60, a person must not –
► assault, resist, impede or obstruct an emergency management worker who is participating in
emergency management or a rescue and retrieval operation, or performing or exercising a function or
power, under the Act; or
► use threatening, abusive or insulting language to such an emergency management worker; or
► fail to comply with a lawful requirement or direction of such an emergency management worker; or
► knowingly provide false or misleading information to such an emergency management worker; or
► impersonate an emergency management worker.
Penalty: Fine not exceeding $16,800 or a term of imprisonment not exceeding 3 months, or both.
Under section 61, if a body corporate commits an offence against the Act, each person concerned in the
management of the body corporate is taken to have also committed the offence and may be convicted of
the offence unless the person shows that –
► the act or omission constituting the offence took place without the person's knowledge or consent; or
► the person used all due diligence to prevent that act or omission by the body corporate.
A person may be convicted of an offence against the Act whether or not the body corporate is charged
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with or convicted of the offence.
Power: Power to declare a public state of emergency
The Director of Public Health, by any means the Director considers appropriate, may declare that a public
health emergency exists "if satisfied that the situation requires it" (s 14(1) of the Public Health Act 1997
(Tas)).
The declaration must specify the nature of the emergency, any area to which it relates and the period
during which it is in force (s 14(2)).
The period of the declaration must not be longer than 7 days but can be extended by 7 day periods (s
15).
Tasmania declared a Public Health Emergency on 17 March 2020.
Since the declaration, Tasmania:
► enforced the Commonwealth instruction for all travellers arriving after 18 March 2020 to self-isolate
for a 14-day period; and
► enforced the Commonwealth instruction against mass gatherings.
Legislative authority:
► Public Health Act 1997 (Tas), sections 14-15
► Public Health Emergency for Tasmania declared 17 March 2020
Penalty: N / A
Power: Directions of Director during emergency declaration
The Director may take any action or give any direction to:
► manage a threat to public health or likely threat to public health;
► quarantine or isolate persons in any area;
► evacuate persons from any area;
► prevent or permit access to any area; or
► control vehicle movement.
The Director may give one or more of the following directions while the emergency declaration is in force:
► that a person undergo a clinical assessment;
► that a person move to, or stay in a specified area;
► that a substance or thing be seized or destroyed; or
► any other action the Director considers appropriate.
In relation to a person directed to quarantine or isolate or stay in a specified area, the Director must
consider at required intervals whether it is necessary for the person to remain subject to the declaration or
order or whether it is necessary the person undergo a clinical assessment to determine whether they
should remain subject to the declaration or order. Required intervals are to be determined by the Director
but cannot be less than once every 7 days.
Legislative authority: Public Health Act 1997 (Tas), section 16
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Penalty:
A person must comply with a direction under section 16 (section 16(3)) – fine of up $16,800 to or
imprisonment of up to 6 months, or both.
A person carrying out a clinical assessment for the purposes of section 16(2)(a) must provide the Director
with a written report as soon as practicable – fine of up to $4,200 (section 16(4)).
The Director may apply to a magistrate to issue a warrant in relation to a person who has failed to comply
with a direction under section 16 and the Director considers it necessary, for the purposes of managing a
threat or likely threat to public health, for the direction to be complied with (section 16A).
Power: Special powers of authorised persons
The Director may authorise persons or classes of persons for the purposes of Division 2 of the Public
Health Act 1997 (Tas) (Emergency Powers).
The Director may require any authorised person to assist in carrying out a direction under the Division.
An authorised person, in carrying out a direction, may:
► enter, by reasonable force if necessary a place in order to save human life, prevent injury or rescue
an injured or endangered person;
► close any area, premises or vehicle;
► close roads, streets or other ways used by traffic; and
► remove by reasonable force any person who fails to comply with the direction.
Legislative authority: Public Health Act 1997 (Tas), section 167
Penalty:
A person must comply with a direction under section 16 (section 16(3)) – fine of up $16,800 to or
imprisonment of up to 6 months, or both.
A person carrying out a clinical assessment for the purposes of section 16(2)(a) must provide the Director
with a written report as soon as practicable – fine of up to $4,200 (section 16(4)).
The Director may apply to a magistrate to issue a warrant in relation to a person who has failed to comply
with a direction under section 16 and the Director considers it necessary, for the purposes of managing a
threat or likely threat to public health, for the direction to be complied with (section 16A).
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Power: Power to declare a state of emergency
Power of the Minister for Health to declare a state of emergency arising out of any circumstances causing
a serious risk to health.
Legislative authority:
► Public Health and Wellbeing Act 2008, section 198(1)
► Declaration of a state of emergency dated 16 March 2020
Penalty: N / A
Power: Airport Arrivals Direction
Under the Direction, a person who arrives between 5pm on 18 March 2020 and midnight on 13 April 2020
at an airport in Victoria on a flight that originated from a place outside Australia, or a connecting flight from
a flight that originated from a place outside of Australia:
► must travel from the airport to a premises that is suitable for the person to reside in for a period of 14
days;
► must travel from the airport to a premises that is suitable for the person to reside in for a period of 14
days;
► must not leave the premises, except:
o

for the purposes of obtaining medical care or medical supplies;

o

in any other emergency situation;

► in circumstances where it is possible to avoid close contact with other persons; and
► must not permit any other person to enter the premises unless that other person usually lives at the
premises, or the other person is also complying with this direction for the same 14 day period, or for
medical or emergency purposes.
► A person is not required to comply with the direction in paragraph 4 if the person is:
o

a member of the flight crew; or

o

a citizen or permanent resident of a Pacific Island, or a person intending to live indefinitely on
a Pacific Island, who is travelling through an airport in Victoria in transit to the Pacific Island.

Legislative authority: Legislative Direction from Deputy Chief Health Officer (Communicable Disease) in
accordance with Emergency Powers arising from declared State of Emergency dated 19 March 2020
Penalty:
Under section 203 of the Public Health and Wellbeing Act 2008 (Vic) a person must not refuse or fail to
comply with a direction given to the person, or a requirement made of the person, in the exercise of a
power under an authorisation given under section 199. This attracts a penalty of up to $20,000 for a
person or $100,000 for a body corporate.
A person is not guilty of an offence under section 203(1) if they had a reasonable excuse for refusing or
failing to comply with the direction or requirement (section 203(2)).
Power: Mass gathering directions
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A person who owns, controls or operates premises in the State of Victoria must not allow a mass
gathering to occur on the premises between 5 pm on 18 March 2020 and midnight on 13 April 2020.
A person must not organise a mass gathering on premises in the State of Victoria between 5 pm on 18
March 2020 and midnight on 13 April 2020.
A person must not attend a mass gathering on premises in the State of Victoria between 5 pm on 18
March 2020 and midnight on 13 April 2020.
"Mass gathering" means:
► a gathering of five hundred (500) or more persons in a single undivided outdoor space at the same
time; or
► a gathering of one hundred (100) or more persons in a single undivided indoor space at the same
time.
This is subject to exceptions including airports, health facilities, public transport, emergency services,
prisons and correctional facilities, courts and tribunals, Parliament supermarkets and other stores, offices,
schools and educational institutions, hotels and other accommodation and outdoor areas where 500 or
more people may be transiting.
Legislative authority: Directions from Deputy Chief Health Officer (Communicable Disease) in
accordance with Emergency Powers arising from declared State of Emergency dated 19 March 2020
Penalty:
Under section 203 of the Public Health and Wellbeing Act 2008 (Vic) a person must not refuse or fail to
comply with a direction given to the person, or a requirement made of the person, in the exercise of a
power under an authorisation given under section 199. This attracts a penalty of up to $20,000 for a
person or $100,000 for a body corporate.
A person is not guilty of an offence under section 203(1) if they had a reasonable excuse for refusing or
failing to comply with the direction or requirement (section 203(2)).
Power: Appointment of authorised officers
Chief Health Officer may authorise:
► authorised officers appointed by the Secretary to exercise any of the public health risk powers and
emergency powers; and
► if specified in the authorisation, a specified class / classes of authorised officer to exercise these
powers.
An authorisation may be given orally or in writing and must include certain specifics including detail of the
serious risk to public health and the time the authorisation is to continue in force for
Legislative authority: Public Health and Wellbeing Act 2008, sections 189, 199 and 201
Penalty: N / A
Power: Public health risk powers:
Relevant powers are:
► to close premises to investigate, eliminate or reduce the public health risk;
► direct person(s) to enter / not enter premises;
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► enter any premises without a warrant and search and seize any thing necessary to investigate,
eliminate or reduce the public health risk (subject to section 190(7);
► require provision of information;
► inspect any premises;
► require cleaning or disinfection of premises;
► require the destruction or disposal of any thing necessary to eliminate or reduce the public health risk;
► direct the owner of premises or any other person to take any action necessary eliminate or reduce the
public health risk; and
► exercise any of the general enforcement powers conferred on an authorised officer.
Legislative authority: Public Health and Wellbeing Act 2008, section 190(1)
Penalty:
Under section 193(1) of the Public Health and Wellbeing Act 2008 (Vic), a person must not refuse or fail
to comply with a direction given to the person, or a requirement made of the person, in the exercise of a
power under an authorisation given under section 189. This attracts a penalty of up to $20,000 for a
person or $100,000 for a body corporate.
A person is not guilty of an offence under section 193 (1) if they had a reasonable excuse for refusing or
failing to comply with the direction or requirement (section 193(2)).
Power: Emergency powers:
Relevant powers are:
► to detain any person(s) in the emergency area;
► restrict movement of any person(s) in the emergency area;
► prevent any person(s) entering the emergency area; and
► give any other direction an authorised officer considers is reasonably necessary to protect public
health.
Legislative authority: Public Health and Wellbeing Act 2008, section 200
Penalty:
Under section 203(1) of the Public Health and Wellbeing Act 2008 (Vic), a person must not refuse or fail
to comply with a direction given to the person, or a requirement made of the person, in the exercise of a
power under an authorisation given under section 199. This attracts a penalty of up to $20,000 for a
person or $100,000 for a body corporate.
A person is not guilty of an offence under section 203(1) if they had a reasonable excuse for refusing or
failing to comply with the direction or requirement (section 203(2)).
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Power: State of Emergency Declaration
The Emergency Services Minister may, in writing, declare a state of emergency.
On 15 March 2020, the WA Government declared a Public Health Emergency and State of Emergency.
The measures to be enforced under the State of Emergency include:
► anyone arriving in WA from overseas needs to isolate for 14 days;
► international cruise ships will be banned from docking for at least 30 days; and
► non-essential, organised gatherings of more than 500 people can no longer go ahead.
Legislative authority: Emergency Management Act 2005 (WA), section 62
Penalty: N / A
Power: Authorised officers during a state of emergency
The State Emergency Coordinator may authorise persons as authorised officers during a state of
emergency.
Legislative authority: Emergency Management Act 2005 (WA), section 56
Penalty: N / A
Power: Powers during a state of emergency
Police may direct the owner, occupier or any person apparently in charge of any place of business,
worship or entertainment in the emergency area to close that place to the public for the period specified in
the direction (section 71).
During a state of emergency, authorised officers have powers for the management of an emergency
situation, including:
► entering or searching a place or vehicle in the emergency area;
► directing the owner, occupier or the person apparently in charge of any place of business, worship or
entertainment in the emergency area to close that place to the public for the period specified in the
direction; and
► remove to such place as the authorised officer thinks proper any person who obstructs or threatens to
obstruct emergency management activities. (section 75).
Legislative authority: Emergency Management Act 2005 (WA), sections 71 and 75
Penalty:
A person must not obstruct an authorised officer in exercise of power under the Act (section 85). The
maximum penalty for this offence is a $50,000 fine.
Failure to comply with a direction given under sections 71 and 75 is an offence with a penalty of a fine of
$50,000 and for each further offence $5,000 (section 86).
Failure to provide help when reasonably requested under the Act is an offence with a penalty of a fine of
$50,000 (section 87).
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Western Australia: State of Emergency and Public Health Emergency
declared
Power: Public Health State of Emergency Declaration
The Minister may declare that a public health state of emergency exists in the whole of the State or in any
area or areas of the State for a period of 7 days.
A public health state of emergency declaration can be extended for up to 14 days.
Legislative authority: Public Health Act 2016 (WA), sections 167-170
Penalty: N / A
Power: Authorised Officers during a public health state of emergency
The Chief Health Officer may authorise all or any of the following to exercise any of the emergency
powers while the public health state of emergency declaration is in force:
► an authorised officer or an authorised officer within a specific class of authorised officers;
► a health professional or a health profession within a specific class of health professionals.
Legislative authority: Public Health Act 2016 (WA), section 174(2)
Penalty: N / A
Power: Emergency powers
A person authorised by the Chief Medical Officer under section 174(2) may exercise emergency powers
conferred by the Act, including:
► obtain identifying particular (section 179);
► direct the movement or evacuation of persons (section 180);
► control or use premises or property (section 182);
► control or make use of any vaccine or drug (section 183); and
► direct a person to remain in an area or in quarantine, or to undergo medical observation or
decontamination (section 184); and
► direct the owner or occupier or the person apparently in charge of any place in the emergency area to
close that place to the public for the period specified in the direction (section 190(1)(j)).
Legislative authority: Public Health Act 2016 (WA), sections 179-190
Penalty:
An emergency officer or police officer may use reasonable force to ensure that a requirement to undergo
medical observation or treatment (section 185).
Failure to comply, without a reasonable excuse, with a direction given by an emergency officer or police
officer under the Public Health Act 2016 (WA) is an offence with a penalty of a fine of $20,000 (section
202).
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14.1 New South Wales
NSW Government agencies must conduct their procurement activities in accordance with the Public
Works and Procurement Act 1912 (NSW) (PWP Act), Public Works and Procurement Regulation 2019
(NSW) (PWP Regulation) and relevant policies, including the NSW Government Procurement Policy
Framework.
Subject to a relevant exemption, section 176 of the PWP Act mandates that NSW Government agencies
conduct their procurement activities in accordance with the:
► policies and directions issued by the NSW Procurement Board;
► term of its accreditation (if any) by the Board; and
► principles of probity and fairness.
Section 176 also requires that NSW Government agencies ensure that they obtain value for money in the
exercise of their functions in relation to the procurement of goods and services. These general principles
also underpin the NSW Government Procurement Policy Framework.
Clause 4 of the PWP Regulation creates an exemption to compliance with section 176 of the PWP Act in
an "emergency".
Under clause 4(1) of the PWP Regulation, where an "emergency" occurs, a government agency head, or
nominated agency employee, may authorise procurement of goods and services to a value sufficient to
meet that particular emergency, without complying with the obligations under section 176.
The term "emergency" is not defined under the PWP Act or in the PWP Regulation and does not appear
to have been judicially considered to-date in this context. The Macquarie Dictionary defines an
"emergency" as "an unforeseen occurrence; a sudden and urgent occasion for action". COVID-19 could
satisfy this definition. However, it is important to note that the procurement must be to meet the needs of
the particular emergency. For example, a health department needing to urgently procure surgical face
masks for patients and medical practitioners in response to COVID-19. However, ultimately, whether an
agency can rely on clause 4 of the PWP Regulation must be looked at on a case-by-case basis.
If a NSW Government agency relies on the emergency exemption under the PWP Regulation, it must:
► report it to the Board as soon as possible (for example, by notifying the Board in writing that the
agency has relied on clause 4 of the PWP Regulation in response to a particular emergency and
providing the Board with sufficient details of the procurement and the emergency relied upon); and
► not authorise the procurement of goods and services in excess of those necessary to meet the
immediate needs of the emergency.
Accordingly, if NSW Government agencies rely on the emergency provisions under the PWP Regulation,
they are advised to:
► make it clear in any procurement or tendering documentation that the procurement is made under
clause 4 of the PWP Regulation;
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► ensure that the contract has a defined contract period that does not exceed the needs of the agency
to respond to the emergency event and contains no automatic renewal provisions; and
► ensure that the contract includes the right for the agency to cease procuring goods or services once
the emergency ends.

14.2 Commonwealth
Commonwealth entities are required to conduct procurement activities in accordance with all applicable
legislation and rules, including the Public Governance, Performance and Accountability Act 2013 (Cth)
(PGPA Act) and the Commonwealth Procurement Rules (CPRs) enacted under the PGPA Act.
The CPRs are the "keystone of the Government's procurement policy framework" and establish a
common set of rules for all Commonwealth Government procurements to ensure value for money and the
use of public resources in the most efficient, economical and ethical way. To this end, the CPRs include
rules with respect to the conduct of procurements, including when an entity may conduct a limited tender
(that is approaching one or more suppliers to make submissions rather than conducting an open
approach to market).
A limited tender can only be used in a narrow category of cases; for example, when the procurement is
under the relevant financial procurement threshold as set out in the CPRs or when a relevant exemption
under the CPRs applies.
Exceptions for "extreme urgency"
Under rule 10.3(b) of the CPRs, a relevant entity may conduct a tender above relevant procurement
thresholds through a limited tender "when, for reasons of extreme urgency brought about by events
unforeseen by the relevant entity, the goods and services could not be obtained in time under open
tender".
A Commonwealth entity that conducts a limited tender under this exemption must:
► still comply with the rules set out in Division 1 of the CPRs, such as achieving value for money,
treating all potential suppliers equitably and acting ethically throughout the procurement process; and
► prepare and appropriately file within the relevant entity's record management system a written report
that includes sufficient information to comply with rule 10.5 of the CPRs, including a statement
indicating the circumstances and conditions that justified the use of a limited tender.
The CPRs do not define "extreme urgency". An ordinary, dictionary definition meaning of the term is likely
to apply. It is important to note that the event of extreme urgency must be brought about by events
unforeseen by the relevant entity. This therefore differs from the requirements under NSW legislation,
which does not require that the relevant emergency be "unforeseen".
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14.4 What should public sector agencies do?
Public sector agencies and their procurement teams should consider each procurement on a case-bycase basis. The emergency and urgent response provisions within the NSW and Commonwealth
procurement frameworks are not all encompassing and are subject to conditions. Agencies should get to
know the exemptions, their conditions and how they apply.
If public sector agencies conduct procurements relying on the emergency or extreme urgency provisions,
they are advised to:
► make it clear in any procurement or tendering documentation that the procurement is made under
clause 4 of the PWP Regulation or rule 10.3(b) of the CPRs (as applicable);
► ensure that the contract has a defined contract period that does not exceed the needs of the agency
to respond to the relevant emergency event or extreme urgency (as applicable) and contains no
automatic renewal provisions; and
► ensure that the contract includes the right for the agency to cease procuring goods or services once
the emergency or extreme urgency (as applicable) ends.
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The COVID-19 pandemic presents particular challenges for general meetings of Australian public
companies and compliance with the requirements of Part 2G.2 of the Corporations Act.

15.1 Annual General Meetings (AGMs)
Section 250N of the Corporations Act requires a public company to hold an AGM at least once in each
calendar year and within 5 months of the end of its financial year. Depending on the duration of the
COVID-19 pandemic and the associated restrictions on public gatherings, this may well prove
problematic, particularly for companies with financial years ending on 31 December which are required to
hold meetings by the end of May.
Fortunately, section 250P gives ASIC the power to extend the time by which a public company must hold
its AGM. Traditionally ASIC has exercised this power cautiously and granted only a relatively short
extension in the circumstances contemplated in its Regulatory Guide 44.
However, in conjunction with other financial regulators, ASIC has recently announced that in the current
climate it will take a facilitative approach to granting relief from regulatory requirements, including in
respect of AGMs. In these circumstances, we expect that AGM extension applications for longer than
usual periods will be favourably considered, and that ASIC may for example grant two-month extensions
as a matter of course.
In order to mitigate the potential influx of applications for extensions under section 250P, ASIC further
announced on 20 March 2020 that it has issued a no-action letter in respect of companies with a 31
December financial year end. This is because ASIC does not have the power to grant extensions of time
and other matters dealing with AGMs on a "class" basis under Part 2G.2 of the Corporations Act.
A no-action letter is an expression of regulatory intent on how ASIC will exercise its powers. Companies
should note that, unlike formal relief under the Corporations Act, a company taking advantage of ASIC's
no-action position may still be in breach of the law. This means that there is the potential for third parties
to take legal action against the company for any potential contraventions of the Corporations Act or the
company's constitution.
The no-action letter outlines the circumstances where ASIC will take a "no-action" position, where ASIC
has stated it intends to take no action against:
► companies with a financial year end of 31 December 2019 for not holding its AGM by 31 May 2020,
provided that it holds the AGM by 31 July 2020 (or such later date as ASIC advises). This effectively
gives companies with a 31 December financial year end a two-month extension to hold its AGM
before ASIC will consider any further action;
► companies holding virtual AGMs in order to comply with its obligations to hold the AGM by 31 May
2020, or the extended period under its no-action letter by 31 July 2020. A condition to this no-action
position is that companies holding virtual AGMs is that companies must ensure that the technology
provides members with a reasonable opportunity to participate in the virtual AGM, which includes
members being able to ask questions of the auditor and about management, and voting occurring by
poll rather than a show of hands. While ASIC has taken a no-action position against companies to
hold virtual AGMs, companies should seek legal advice on the validity of resolutions passed at virtual
meetings under its constitution and the Corporations Act; and
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► companies that have already dispatched a notice of meeting for an AGM to be held before 31 May
2020, where at least two business days before the date of the meeting, it can send supplementary
instructions to its members for online participation by electronic message (if the member has provided
an email address), a notice on the entity's website, and a market announcement (if the company is
listed on a market).
While the no-action position from ASIC is available, companies should consider its own circumstances
and whether it should apply to ASIC for an extension of time under section 250P of the Corporations Act if
it considers that it may be vulnerable to third party action.

15.2 Other General Meetings (EGMs)
The mechanism for postponing pending EGMs will be less straightforward and is likely to depend on the
relevant company’s Constitution. This will often confer on the Board and / or Chairman a power to
postpone a meeting which has already been convened by the Board.
The position will be more complex in the case of meetings convened by shareholders under section 249F
or requisitioned by shareholders under section 249D, which requires the meeting to be held within 2
months.
Ultimately, in the absence of a clear power in the company's Constitution, or reforms that permit
postponements, it may be necessary to apply to the Court, which is empowered by section 1322(4) to
make an order postponing a meeting where no substantial injustice has been or is likely to be caused to
any person.
While the Courts have traditionally exercised this power sparingly, particularly in the case of meetings
requisitioned or convened by shareholders, a more pragmatic approach could be expected in the current
climate.

15.3 Virtual meetings
Unfortunately, it’s by no means clear that general meetings which take place entirely on-line are permitted
by the Corporations Act. Section 249R requires a meeting to be held "at a reasonable time and place"
and, section 249S authorises the use of technology, it contemplates this connecting “2 or more venues”.
While it could be argued that a website address or other on-line site constitutes a “place” or “venue”, the
more orthodox view is that these terms imply a requirement for at least one physical location at which
shareholders can attend in person if desired.
ASIC is understood to be supportive in principle of holding virtual meetings in the current environment,
but it does not currently have the power to modify or exempt the operation of these provisions of the
Corporations Act.
We anticipate that ASIC is likely to give favourable consideration to an application for a “no action letter”
in relation to an appropriately structured virtual meeting, or may even provide a general “no action letter”.
However, it should be noted that this would not necessarily protect against a challenge from a disgruntled
or activist shareholder(s).
Fortunately, the position seems clearer in relation to hybrid meetings which have a physical location but
are also webcast so as to allow shareholders to attend and participate on-line. In the absence of any
inconsistent provisions in the Constitution1, it’s reasonably clear that hybrid meetings are permitted by the
Corporations Act and are becoming more commonplace.
For the time being, hybrid meetings may provide a practical workaround given the current uncertainty
surrounding the lawfulness of virtual meetings. However, it is understood that the COVID-19 crisis could
provide impetus to expressly permitting virtual meetings in Australia by regulation or extending ASIC's

Modern Constitutions will generally authorise “direct voting”, but older Constitutions which only provide for voting by
hand or poll may be more problematic.
1
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"class order" powers. This would be a welcome reform given that virtual meetings are already permitted in
many other parts of the world, including major US States and Canadian provinces.
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16.1 Data
Following any crisis event, boards, executives and steering committees alike will need to obtain as much
timely information as possible. Information data sources are often decentralised and data may be located
in legacy systems or at various physical sites. It is important to determine not only where the information
is located, but also how various data sources reconcile and interact with each other. In response
organisations should locate, catalogue, preserve and quarantine that information in a timely manner.
Steps you can undertake to map your data include:
► Briefing meetings: meet with senior management to understand the facts and identify at a high
level, the systems that will need to be mapped and the nominated experts and end users who are to
be interviewed for each system.
► Conduct interviews: meeting with your nominated experts and end users to gain an understanding
of your core systems, processes and procedures as well as data points. If you staff or systems are
highly decentralised you may have to send out a questionnaire to a wider group of staff and
contractors.
► Preserve: if data has been identified as critical and may be required to be used in a litigious matter in
the future you should take an electronic snapshot of that data at a point in time.
► Reporting: prepare a Data Mapping Audit Report including a summary of core systems, ranking
system importance, outlining risks and providing a recommendation of the next steps to be taken
regarding collection methodology, and undertake follow-up meeting to discuss findings and
recommended next steps set out in the report.

16.2 IT services and cyber security
During self-isolation and precautionary measures imposed by COVID-19, IT Services staff should reevaluate their policies and guidelines in relation to staff working from home and the potential safety risks.
In particular, teams may need to introduce mitigations for the risks imposed by the virus.
► Staff working from home will face new security risks relating to their home network. Older models of
home networking equipment may be especially vulnerable to attacks which a typical Enterprise IT
infrastructure will be unable to detect remotely. Guidelines in purchasing appropriate hardware and
patching network hardware such as routers is appropriate.
► It may be appropriate to provide security software such as virus scanners or, in some cases,
hardware to staff working from home. Some freely available security software solutions have privacy
policies which may leave company data exposed.
► A set of home security guidelines can mitigate risks while using a home network for work purposes.
Consider steps such as disabling Wi-Fi in the home to secure sensitive data and encouraging staff to
avoid putting their work devices on large networks shared with multiple devices. Staff may also want
to consider fresh installations of operating systems, and other measures. In-office policies and
standards related to password complexity and the like can also be extended to home networks.
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► For employees remotely accessing a company network, it would be recommended to put in place an
appropriately configured Enterprise VPN solution with security features such as multi-factor
authentication enabled.
► In the case that remote desktop technology needs to be exposed to the internet, ensure every
security feature reasonably possible is enabled such as firewall restrictions, secure access
technologies, and multi-factor authentication.
► Providing COVID-19 communications guidelines can reduce the risk of COVID-19 and current affairs
themed social engineering attacks such as email, phone, and text message phishing on employees.
Staff should be encouraged to rely on specifically selected news and communication channels related
to COVID-19. It should be made clear which services will not be used.
► As staff continue to work from home, malicious threat actors will vary strategies to exploit staff in the
home office. If it is not in place already, IT departments should consider regular releases of
intelligence relating to new tactics and threats to keep employees activated as a line of defence.
► Consider extending penetration testing and vulnerability auditing to specifically target employee home
networks and remote working infrastructure as a priority.
During COVID-19, ordinary off-boarding of employees or customers may occur relating to contract
termination or expiry. IT departments should be wary of risks to the personal safety of these employees or
customers; particularly where the staff member or customer is reliant on the business infrastructure.
► Internet service providing businesses may wish to extend services with remote customers or staff in
instances that would normally result in service termination. Staff or customers may be reliant on
services for safety, both psychological and physical.
► Staff may be reliant on business communication systems or services such as phones, email, or other
services which would normally be disconnected at the end of employment. In some instances it may
be appropriate to extend access to these services beyond employment to avoid interruptions to
communications.
► As part of IT off-boarding and on-boarding procedures, the impact of COVID-19 should be taken into
account. Staff should be asked to consider making the business aware of their reliance on office
infrastructure prior to exiting a company.
► Employees may be part of an emergency communication network put in place by your business.
Consider extending this network to past employees for a period of time after employment ceases.
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