Welcome to THE REAL DEAL 2015 Half-year Update - in which we take
a close look at Australian public M&A activity over the first half of 2015
- based on our detailed survey of deals during the period.
The good news is that there has been a promising start to 2015. We
just hope that the recent signs of troubles in the Chinese economy,
our biggest trading partner, don't rattle the growing confidence that
we are starting to see emerge in the Australian M&A market.
While only 12 public M&A deals were announced in 1H15, the
average value of those deals was significantly higher (A$1.89 billion)
than what we have seen over any half year period since the GFC,
driven mainly by the A$7.8 billion Federation/Novion merger and the
A$6.8 billion cash bid from Japan Post for Toll Holdings, on which
Clayton Utz acted.
The total value of public M&A deals announced in the first half of
2015 at A$22.6 billion is also greater than the total value of deals
announced in any year since 2010.
And while the number of deals is relatively low, this is consistent with previous years, where we have seen a stronger
second half to the year than the first.
Click below to see our analysis of the activity we saw this year

What trends did we see in 1HY 2015?
Broadly speaking, 2015 has been dominated by domestic scrip mergers with a smaller number of foreign cash bids,
principally from Japan.
Lack of cash and return of scrip mergers:

Decrease in foreign activity:

While the Japan Post acquisition of Toll Holdings is the
largest cash bid since 2011, in the first half of 2015, all
cash bids accounted for only 42% of announced deals,
which is significantly lower than the average of around
65% across 2014, 2013 and 2011 and the peak of
78% in 2012. While this may be surprising given the
availability of relatively cheap debt, this is driven more
by the strength in equity markets which is giving
bidders confidence to use their scrip as currency, as
well as the trend of mergers of like-size companies.
We think this will continue for so long as the IPO/equity
markets remain strong this year.

Foreign bids represented only 50% of announced
deals, compared with an average of around 65% in
2014, 2012 and 2011, returning to levels similar to
what we saw in 2013. We expect that the fall in the
Australian dollar is likely to increase interest from
foreign bidders and we should see more activity from
these bidders in the second half of the year.

Increase in interest from Japanese bidders:

Softening in E&R activity:
Activity in the E&R sector has softened across 2014
and the first half of 2015 at around 42% of all deals
compared with an average of around 53% across 2011
to 2013.

The highest number of foreign bids came from Japan
in the first half of 2015 - we expect this to continue as
Japanese corporates are reportedly sitting on
significant cash reserves, generally have a relatively
low cost of capital as a result of the Bank of Japan's
monetary stimulus program and are now
demonstrating that they are able to move quickly and
even get involved in competitive processes to close a
transaction (eg. Nikkei's bid for FT).

Consolidation in services sectors:
Likely driven by the continued softness in the broader economy, we saw a spike in consolidation between service
providers, including information management, recruitment and cleaning/building services sectors, with these deals
accounting for a quarter of all deals in the first half of 2015.

What is driving activity and how long will it continue for?
The factors responsible for stronger M&A activity in the first half of 2015 are largely a continuation of those we saw
driving activity in 2014:
Boardroom support for M&A: as Australian companies
look for growth that becomes more difficult to deliver
organically due to low growth in the Australian economy,
boardrooms are more open to investing strategically in
growth through M&A activity. There is also a greater
willingness to compete for assets. However, the last few
years of aversion to M&A in boardrooms won't be
forgotten easily, and companies will apply a disciplined
and focussed approach to M&A.
Debt and equity funding are readily available: if the equity
markets continue to perform strongly, equity funding for
M&A becomes a more attractive proposition for many
companies (whether through scrip deals or secondary
raisings to fund a cash deal). Debt is readily available and
relatively cheap given the historically low interest rates in
Australia.
Strong IPO market: 2014 was the biggest year for IPOs on
record in Australia, and those strong levels of IPO activity
have continued through the first half of 2015. As the
number of listed companies grow, so does the potential
number of takeover targets. However, in the near term,
M&A activity is more likely to be driven by these ASX
debutants using their scrip as a platform for growth by
acquisition.
Strong competition: as we see a broad range of investors becoming directly involved as bidders in M&A (listed
companies, private equity, sovereign wealth funds, pension and superannuation funds, hedge funds and other private
investment funds, both foreign and domestic), we are seeing very healthy levels of competition in many bidding
processes. In the public M&A market in 2014, 26% of all deals were in a competitive process following
announcement, with potentially many more than this having worked through a competitive process before
announcement. The competing bids for iinet Limited from TPG and M2 were a notable example in the first half of
2015.
Infrastructure: while this was not a big feature of the public M&A market in 2014, overall M&A activity did include a
number of government privatisations in the infrastructure sector (such as ), which boosted the levels of overall M&A
activity significantly. Having said that, we have seen a couple of significant public deals from offshore bidders in the
infrastructure and related logistics space already in 2015, being Japan Post/Toll Holdings and Brookfield/Asciano, and
expect that interest in this sector will continue throughout the rest of the year.

Where do we expect activity going forward?
We expect to continue to see healthy levels of M&A activity, driven in large part by competition for assets that are on
the market, the increasing appetite of private equity on the buy side, the increasing interest in Australia from offshore
investors, both trade buyers and a broad range of investment funds, particularly as part of bidding consortia. Given
the declining Australian dollar, we can expect increased interest in Australian targets from foreign bidders as well as
domestic mergers caused by incentives (or pressure) to consolidate. Bidders will be very focused on adopting
strategies designed to deliver a successful outcome for them. Targets and sellers will be very focused on achieving
certainty of outcome. As competition increases, innovation, decisiveness and the ability to implement a deal
effectively, as well as a very clear view of deal objectives and risk profile, will be important factors for buyers and
sellers.
While activity in the E&R sector has been softer than usual to date, we expect activity in this sector to pick up, driven
principally by two factors:
 the need for consolidation among smaller players to access capital, achieve greater economies of scale or simply
survive following significant declines in key commodity prices over the past 18 months; and
 opportunism, as larger players or cashed-up investors looking to diversify or enter markets for the first time seek
to take advantage of depressed trading prices in this sector.
Other sectors where we expect strong activity:
 real estate: this was a very active sector in 2014 (accounting for almost
20% of public M&A deals) and has continued in 2015 as strong growth in
value across this asset class attracts investors looking for yield in a low
interest rate environment.
 financial services: the changing regulatory environment continues to impact
the financial services industry and we expect to see M&A activity driven out
of a need for scale and consolidation or the need to realign businesses to
meet new regulatory standards.
 telecommunications: the announcement of the Amcom/Vocus merger
sparked a period of major consolidation and activity in the Australian
telecommunications sector in the last 12 months. The announcement was
followed by Vocus' acquisition of a 14.99% stake in Macquarie Telecom,
TPG's merger proposal to iiNet, M2's competing proposal for iiNet, TPG's
acquisition of a 19.9% stake in Amcom, TPG's superior proposal for iiNet,
and Vocus increasing its Macquarie Telecom stake to 16.02%. We had
been anticipating activity in this sector for some time and expect it to
continue.
 technology: a good number of the IPOs in Australia over the last 12 months have been in the technology sector.
We expect these companies, with access to public capital, to look to grow and expand not only by organic growth
but by acquisition. In fact many of these companies have flagged they intend to do so in the business plans
underlying their IPO prospectus. We also expect to see "disruptive" technology companies driving M&A activity in
other sectors, particularly the financial services and media sectors, as those sectors continue to evolve through
use of new technology.
 media: as advertising revenues continue to decline on traditional media platforms, operators are looking for ways
to diversify, achieve new revenue synergies or economies of scope/scale and access capital to grow, through
consolidation, divestitures and other types of M&A activity. The proposed relaxation of media ownership laws
(particularly the "reach rule") has again been scrapped by the Coalition Government after the industry failed to
reach consensus on what changes should be made. While we don't expect these rules to change in the short to
medium term, there remains a strong case for making changes in the long term, which will ultimately drive further
consolidation in the industry.

Where have all the hostile bids gone?
Hostile bids have sunk to an all time low in first half of 2015 - less than 17% of deals, or only 2 out of 12 deals, were
announced without a target board recommendation. One notable exception is the hostile bid from 360 Capital
Industrial Fund for Australian Industrial REIT on which Clayton Utz acted (discussed below).
What is driving this trend is the change in market practice around bear hug proposals and how targets respond to
them.
There is now a much greater willingness, on the part of both bidders and targets, for takeover negotiations to take
place in private. This is a significant change to the practice of several years ago, where indicative takeover proposals
were almost always announced to the market very soon after they were received, placing the target in a bear hug.
Following a change in the ASX guidance on the requirement to disclose indicative takeover proposals, we have
generally seen a much more measured practice where the parties will usually try to negotiate confidentially. However,
if the target does not wish to engage, then there remains a real risk that the proposal will be leaked or announced by
the bidder to put pressure on the target board to engage.

The Japan Post acquisition of Toll Holdings is a good example of a transaction that was negotiated confidentially, with
no leaks until just before announcement of an agreed transaction. For many bidders, the desire to maintain
confidentiality through this process is extremely important. Confidentiality also benefits targets who can go through a
proper consideration of a bid without the noise that results from premature announcement of an approach. Even
though it is very common in this market for deals to leak before one, or both, parties are ready, it is possible to avoid
this when both the bidder and target are motivated to maintain confidentiality, and the process is closely and carefully
managed. In some cases this might involve a degree of compromise around the length and scope of the preannouncement due diligence, with this being relatively focussed then followed by a more comprehensive
"confirmatory" phase post announcement. While broad discretionary due diligence conditions are generally not
feasible in takeover offers or scheme implementation agreements, an appropriately worded "material adverse change"
condition can provide the bidder with a degree of protection from matters it discovers post-announcement which would
be likely to have a materially adverse effect on the target, which is generally defined by reference to quantitative
financial metrics.
Clayton Utz acted for Japan Post.

Dramatic fall in pre-bids
Consistent with the lack of hostile bids, the first half of 2015 saw the lowest percentage of bidders with a pre-bid stake
since we started this survey in 2010, with only 34% having such a stake, and 3/4 of those were pre-existing stakes
rather than something acquired for the purposes of the deal.
This compares with previous years in which we saw pre-bids in 61% to 73% of deals between 2011 and 2014.

We think this is the result of the greater levels of positive engagement between bidders and targets - meaning bidders
were generally disinclined to take what can be considered to be a relatively aggressive step in acquiring a physical
stake and risk prejudicing those negotiations and possibly also the result of standstill arrangements negotiated in
connection with that engagement and the granting of access to due diligence.

Deal case studies
General meeting requisition used as
hostile strategy

ASX-listed loan to own without
shareholder approval

360 Capital Industrial Fund's hostile off-market
takeover bid for Australian Industrial REIT is the
largest hostile takeover announced since 2013.

It was confirmed, against the strong opposition of
shareholders, in the "loan to own" of Nexus Energy,
that the Court and ASIC will allow a deed of company
arrangement approved by a company's creditors to
provide for the compulsory transfer of shares, even
where the company is ASX-listed and shareholders
have not approved or consented to the transfer,
provided the equity would otherwise have no value.

It is also unique because, as part of its hostile strategy,
the bidder convened a meeting of target unitholders to
replace the incumbent responsible entity. As far as we
are aware, this has not previously been done in
connection with a hostile takeover. The bidder
combined this with an announced increase in
consideration conditional upon the responsible entity
being removed. An acceptance facility was also
established which permitted unitholders to accept and
grant a proxy in favour of the resolutions to replace the
responsible entity subject to the offer becoming
unconditional.
The resolutions were ultimately not passed and the bid
remains unresolved with the bidder holding 33% of the
units and the offer period still open. However, the
example demonstrates how this strategy might be
used in the future to allow hostile bidders to get control
with less than 50% acceptances.
Clayton Utz acted for 360 Capital.

The loan to own transaction was in this case effectively
a takeover of the ASX-listed Nexus Energy by its
secured creditor, Seven Group Holdings, which would
otherwise need to proceed under the takeover rules by
way of a takeover bid accepted by shareholders,
scheme or arrangement approved by shareholders or
with some other shareholder approval or ASIC relief.
Despite opposition from the shareholders having their
shares compulsorily transferred (and the fact that
shareholders had rejected a previous scheme of
arrangement proposed by Seven Group Holdings for
their shares), ASIC granted relief to permit the
takeover in circumstances where the Court made
orders for the transfer, based primarily on the
conclusion of the independent expert that the shares
would otherwise have no value.
The decision means that shareholders will not be able
to rely upon the takeover rules to effectively
"greenmail" creditors in a loan to own proposal where
their shares would otherwise have no value.
The proposal was implemented and Nexus removed
from the ASX at the start of 2015.
Clayton Utz acted for the administrators of Nexus.

Blocking stake unable to prevent
scheme from proceeding
The successful merger of Vocus Communications and
Amcom Telecommunications has demonstrated that,
with an effective communications and proxy solicitation
strategy, a significant "blocking stake" may actually be
unable to prevent a scheme takeover from proceeding.
Sometime after the announcement of the merger, TPG
acquired a stake of 19.9% in the target. Ordinarily, a
stake of this size would be expected to be able to
block the approval of the scheme, which requires 75%
of the votes cast at the meeting in favour of the
scheme. For example, Primary Healthcare voted its
19.9% stake against the proposed Symbion Health
and Healthscope merger in 2007, preventing it from
proceeding as a result of the 75% threshold not being
met.
However, TPG was unable to block the Vocus/Amcom
scheme, due to the unprecedented number of target
shareholders which voted in favour. THE REAL DEAL
survey shows that on average only 70% of target

shares are voted on a scheme. In this case, a
comprehensive communications and solicitation
campaign across a range of platforms including social
media, resulted in more than 88% of the shares being
voted, with 98.8% of those votes excluding TPG's
being in favour of the scheme. The scheme approvals
were obtained with 77.2% of all votes in favour of the
scheme.
The result is extraordinary and really serves to
highlight the value of an effective communications and
solicitation strategy.
It is interesting to note that as part of its strategy Vocus
also divested its 10% pre-bid stake in Amcom that it
had acquired prior to the deal in order to remove
uncertainty about whether those shares could be voted
in favour of the scheme and allow the market to
determine the outcome of the vote. The market
practice is for target shares held by a bidder to be
excluded from the scheme vote although it not clear
that there is any legal requirement to do this. The
shares were divested in this case to avoid any doubt.
Clayton Utz acted for Amcom.

FIRB, ASX and Takeovers Panel Updates
Changes to foreign investment regime
The key changes from an M&A perspective are:
 General approval threshold increased from 15% to 20%: the general threshold at which foreign investors require
approval for acquisitions of Australian companies has increased from 15% to 20% - this brings it in to line with the
takeovers law threshold and will reduce the administrative and regulatory burden of having to manage two
different thresholds. Other changes have also been made to further align the scope of the associate definitions
and exceptions to the foreign investment approval requirement with associate definitions and exceptions in the
takeovers laws (for example, there are exceptions for increases in an interest resulting from a rights issue, certain
underwritings and dividend reinvestment plans). This will similarly help reduce the regulatory burden in otherwise
complying with two separate regimes.
 Lower monetary threshold for "agribusiness": an acquisition of a direct interest in a business which falls within an
"agribusiness" definition will generally be subject to a much lower A$55 million screening threshold (with
exceptions for from the USA, New Zealand and Chile). It is proposed that "agribusiness" is defined as the primary
production (agriculture, forestry and fishing) class published by ANZSIC, other first stage downstream
manufacturing businesses (including meat, poultry, seafood, dairy, fruit and vegetable processing and sugar, grain
and oil and fat manufacturing) and any business of which 25% comprises such a business.

 Lower monetary threshold for "agricultural land": a lower cumulative A$15 million threshold (with exceptions for
investors from the USA, New Zealand or Chile and certain investors from Singapore or Thailand) will generally
apply to acquisitions of agricultural land (which will now be defined as "land used, or that could reasonably be
used, for a primary production business").
 Foreign ownership of agricultural land register: foreign persons will be required to notify the ATO of interests in
agricultural land held on or after 1 July 2015 and the ATO will keep the information in a register - "agricultural
land" is defined again as "land used, or that could reasonably be used, for a primary production business" and
both freehold
It is proposed that the legislation to give effect to the changes will be considered by Parliament during its spring sitting
and, if passed, take effect on 1 December 2015.

Regulation of reverse takeovers by ASX
The merger of Novion Property and Federation Centres property groups, the largest deal announced in the first half of
2015, is effectively a "reverse merger" which has again ignited public debate as to whether the ASX Listing Rules
should require that the bidder's securityholders approve these transactions.
The transaction is structured as a takeover of Novion by Federation by way of a scheme and therefore requires the
approval of Novion securityholders. However, Novion is by far the larger of the two groups (almost twice the size of
Federation) and, following the merger, Novion securityholders will hold almost 64% of the merged group.
Even though Federation securityholders will be significantly diluted by the issue of securities to Novion
securityholders, which will collectively control the merged group following the merger, Federation securityholders will
not have the opportunity to approve the transaction and passing of control.
This is because the ASX Listing Rules include exceptions to permit the issue of a bidder's securities as part of a
takeover without securityholder approval. By contrast, if Federation was listed in New York, London, Hong Kong or
Singapore, its securityholders would have been required to approve the transaction on account of the size of the
dilution, regardless of the fact it is part of a takeover.
Whether or not the ASX Listing Rules should permit these types of "reverse mergers" without the approval of bidder
securityholders was only last year the subject of much debate in context of Roc Oil's reverse takeover of Horizon Oil,
when Allan Gray proposed amendments to the company's constitution to require such an approval, even where the
ASX Listing Rules did not.
It was reported at the time of the Novion/Federation merger that a reason for structuring the merger in this way was
that Federation management would manage the merged entity. However, only this month, the merged group
suddenly announced that the Federation CEO appointed to manage the merged group would be immediately replaced
by the former Novion CEO, again highlighting questions around the structuring of the deal as a reverse merger.
Given the continuing debate around this particular issue and the different approach taken by other exchanges, we
expect that the ASX will carefully look at this, and consider the need for changes to the rules to address the issue.

Takeovers Panel guidance on intention statements
In July 2015, the Takeovers Panel issued a consultation paper in relation to a draft guidance note on shareholder
intention statements. These are statements made by significant shareholders in the target company in relation to their
intentions with respect to accepting a takeover bid or voting in favour of a scheme of arrangement. The use of these
statements has become very common in the market in the past few years, and the statements are often seen as
giving the bidder and target a greater degree of certainty of outcome when announcing a deal.
The Panel takes a rather benign approach to the use of these statements in that it expressly states that it does not
encourage nor discourage the use of these statements while warning (without providing any further guidance on the
issue) that care needs to be taken to avoid creating a relevant interest or an association in breach of the 20%
takeovers threshold when negotiating these statements. The rest of the guidance note sets out the Panel's views on
when the use of, or departure from, such statements will be unacceptable, focusing on the ability to accept a superior
offer, the timing of acceptance and disclosure of the identity of the shareholder.
The consultation period closes on 1 September 2015.

THE REAL DEAL Survey
THE REAL DEAL is a publication which Clayton Utz produces using the results of a detailed survey of public M&A
deals with a transaction value of more than A$50 million. Information included in the survey has been drawn entirely
from public documents disclosed to the market in connection with the deals.
 Target: Chandler Macleod Group Limited, Bidder: Recruit Holdings Co. Ltd
 Target: Cokal Limited, Bidder: PT Cakra Mineral Tbk
 Target: Cue Energy Resources Limited, Bidder: New Zealand Oil & Gas Limited
 Target: iiNet Ltd, Bidder: TPG Telecom Ltd
 Target: Norton Gold Fields Ltd, Bidder: Jinyu (HK) International Mining Company Ltd
 Target: Novion Property Group, Bidder: Federation Centres (FDC)
 Target: PanAust Limited, Bidder: Guangdong Rising Assets Management Co., Ltd
 Target: Recall Holdings Ltd, Bidder: Iron Mountain Incorporated
 Target: Sirius Resources NL, Bidder: Independence Group NL
 Target: Skilled Group Ltd, Bidder: Programmed Maintenance Services Ltd
 Target: Tandou Ltd, Bidder: Webster Ltd
 Target: Toll Holdings Limited, Bidder: Japan Post Co., Ltd
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