ENTERPRISE
BARGAINING
– Under the Fair Work Act 2009

Guidelines for managers and
bargaining representatives
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INTRODUCTION
The aims of the Fair Work Act 2009 (Cth) (FW Act) include achieving productivity
and fairness through an emphasis on enterprise level collective bargaining
underpinned by good faith bargaining obligations. Importantly, employers
need to be aware that they can no longer simply avoid enterprise agreement
negotiations.
The ultimate aim of an enterprise agreement should be to increase efficiency
and effectiveness of the business to the advantage of both the employer and the
employee. From an employer’s perspective it is important to remain focused on
the organisation’s objectives, but you must also keep two other crucial issues in
mind:
►►the objectives of employees and unions, so that appropriate responses can be

made; and
►►your obligations to your employees.

Balancing all three is a challenge, and there is also the potential for Fair Work
Commission (FWC) intervention. That’s why early strategic advice is crucial for
minimising costs and ensuring a speedy approval of your enterprise agreement,
while increasing the benefits to you and your employees.
In these Guidelines, we set out the legal obligations that managers and IR
practitioners need to know when negotiating an enterprise agreement, and some
practical tips on negotiation strategy, notification requirements and good faith
bargaining. It is important to note, however, that the contents of these Guidelines
do not constitute legal advice and should not be relied upon as a substitute for
formal legal advice.
We cover:
►►types of enterprise agreements;
►►mandatory, unlawful and permissible content of enterprise agreements;
►►the bargaining process including good faith bargaining; and
►►the approval process.

As an enterprise agreement can bind an employer for up to four years, it is
important that your management understands the bargaining process. Significant
preparation and planning is the key to achieving an enterprise agreement that
you and your organisation can be proud of and that will stand the test of time.

www.claytonutz.com

These Guidelines reflect the law as at November 2019, and are intended to provide general information
on enterprise bargaining in Australia. The contents do not constitute legal advice and should not be
relied upon as a substitute for detailed advice or as a basis for making decisions. Authors and contacts
listed may not be admitted in all States and Territories.
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Part 1:

LEGAL
FRAMEWORK
Enterprise agreement options under the FW Act

Under the FW Act, employers can make one of the
following types of enterprise agreements:

Single
enterprise
agreement

►►Made between a single employer or multiple employers who are
related bodies corporate or engaged in a joint venture.

►►In limited circumstances, employers may apply to the Federal
Minister for Industrial Relations Minister for a declaration that
they may bargain as single-interest employers. To be eligible for a
declaration, the employers need to have a close connection with
one another. Examples include franchisees, schools in a common
education system or public entities providing health services.

►►Made between two or more employers who agree to bargain

Multi-enterprise
agreement

together, and groups of the employers’ employees.

►►More commonly used where employers have the same interests
(e.g. construction projects, schools, franchisees, etc).

►►An agreement relating to a “genuine new enterprise”; namely, a

Greenfields
agreement

new business, activity, project or undertaking. (NB: this does not
include an existing business taking over another business).

►►Must be made before any of the persons who will be necessary
for the normal conduct of the new enterprise (and who will be
covered by the enterprise agreement) are employed.

►►Made between a prospective employer (or multiple prospective
employers) and a union that is entitled to represent the industrial
interests of one or more employees who will be covered
by the agreement.
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Other types of agreements

Figure 1: Regulation of employment terms and conditions in Australia

Individual agreements under the FW Act
Australian Workplace Agreements (AWAs) or other types of individualised
registered agreements are not permitted under the FW Act. The FW Act
does, however, enable employers and employees to vary certain terms
and conditions of an applicable enterprise agreement through “individual
flexibility agreements”. For example, an employer and employee could agree
to reduce the circumstances under which overtime or penalty rates apply
to the employee. This could allow the employee to start work earlier and
finish work earlier so the employee can do things such as pick their children
up from school or coach a junior sporting team, without the employer being
required to pay the employee overtime or penalty rates.
The individual flexibility agreement must genuinely be agreed to by the
employer and the employee, must be entered into after employment has
commenced and must result in the employee being better off overall than
if no individual flexibility agreement was reached. It is a requirement of the
FW Act that a term providing for individual flexibility agreements must be
included in each modern award and every enterprise agreement.
For more information about mandatory terms
in an enterprise agreement, see Page 10
and Schedule 1 below.

FW Act
Enterprise
Agreements / Modern
Awards
Common
Law
Contracts

In Australia the terms of
common law contracts are
unenforceable if inconsistent
with an enterprise agreement,
modern award or legislation
such as the FW Act

Note that there is scope under the FW Act for a common
law contract to exclude the operation of a modern award if an
award-covered employees’ annual remuneration exceeds
a prescribed high income threshold (indexed annually). If this
is an area of interest you should seek further advice.

Common law contracts
A common law contract is fundamental to every employment relationship,
however if an enterprise agreement (or modern award) applies, the
terms of the enterprise agreement (or modern award) will prevail to the
extent of any inconsistency (i.e. where the contractual entitlement is less
beneficial).

Coverage – who will be covered by an enterprise
agreement?
An enterprise agreement must clearly state who will be covered by the
proposed enterprise agreement and who will be excluded, for example
supervisors and managers.
If a proposed enterprise agreement will not cover each and every employee,
it is a requirement under the FW Act that the employees to be covered
are “fairly chosen”. This means the employees covered by the enterprise
agreement must be “geographically, operationally or organisationally
distinct”.
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The FW Act states that an enterprise agreement cannot be made with a
single employee nor can the enterprise agreement allow employees to elect
(unilaterally or otherwise) not to be covered by the enterprise agreement (an
opt-out clause).

An enterprise agreement MAY contain:
►►any terms permitted by the NES;
►►any terms that are ancillary or incidental to the NES, for example,

What content can be included in enterprise
agreement ?
The FW Act is prescriptive when it comes to what can be included in an
enterprise agreement.
An enterprise agreement MUST contain:
►►a coverage clause identifying the parties to be covered by the

enterprise agreement;

►►a nominal expiry date, which is no later than four years after the day

on which the FWC approves the enterprise agreement;

►►a dispute resolution procedure, which allows the FWC to resolve any

matters arising under the enterprise agreement and the National
Employment Standards (NES). The procedure must require or allow
the FWC, or another person who is independent from the parties, to
settle a dispute. The procedure must also allow for the representation
of employees during the dispute;

►►an individual flexibility term, which would allow an employer and an

individual employee to vary the application of certain clauses in the
enterprise agreement to meet the genuine needs of the particular
employee; and

►►a consultation term that requires the employer to consult with

employees about major workplace changes or change to regular
rosters or ordinary hours of work that is likely to have a significant
effect on the employees and allows for the representation of the
employees for the purposes of that consultation.

terms that provide an employee may take twice as much annual leave
at half the rate of pay;

►►any terms that supplement the NES, for example, terms that increase

the amount of weeks of leave available;

►►deductions from wages authorised by the employee, for example,

terms relating to salary sacrifice or payments to a superannuation
fund;

►►matters concerning the relationship of the employer and employees,

such as the terms of payment of wages or terms of particular staffing
levels; or

►►matters concerning the relationship of the employer and employee

organisations, such as terms about union training leave and terms
that provide for employees to have paid time off to attend union
meetings or participate in union activities.

Examples of terms that would not be considered to pertain to the
relationship between the employer and employee (and could not therefore
be included in an enterprise agreement) include terms that would contain
a general prohibition on the employer employing casual employees or
terms relating to corporate social responsibility.
The three model terms are set out in
Schedules 1 to 3 at the end of these
Guidelines.

The FWC cannot approve an enterprise agreement unless it contains the mandatory terms
listed above. However, if a flexibility, consultation or dispute resolution term is not included
in an enterprise agreement, the model consultation, model flexibility or model dispute
resolution term contained in the Fair Work Regulations 2009 Cth will be taken to be part of
the enterprise agreement.
10 | Workplace Relations, Employment and Safety | Enterprise bargaining
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An enterprise agreement MUST NOT contain:
►►terms that require a party to breach the law;
►►unlawful terms, which includes terms that discriminate against an

employee covered by the enterprise agreement for reasons
including the employee’s race, colour, sex, sexual preference, age,
disability, marital status, family or carer’s responsibilities,
pregnancy, religion, political opinion, national extraction or social
origin;

►►a term which is objectionable. An objectionable term includes one

which permits or requires a contravention of the FW Act general
protections provisions, requires the payment of a bargaining
services fee or limits the capacity for an emergency management
body to regulate the relationship it has with its volunteers;

►►a term which is inconsistent with the unfair dismissal provisions of

the FW Act;

►►a term that modifies the industrial action provisions in the FW Act in

an impermissible way. For example, terms that would allow
industrial action to occur prior to the nominal expiry date of an
enterprise agreement;

►►terms relating to right of entry which are not in accordance with the

provisions in the FW Act;

►►terms that breach the NES, which relate to maximum weekly hours,

requests for flexible working arrangements, parental leave, annual
leave, personal/carer’s leave compassionate leave and family and
domestic violence leave, community service leave, long service
leave, public holidays, redundancy pay and the provision of a Fair
Work Information Statement; or

The requirement that an enterprise agreement “must not contain
any unlawful terms” is not absolute. There are narrow exceptions.
Examples include discrimination:
1. which relates to the inherent requirements of the position.
2. which relates to a religious institution;
3. in relation to payment of wages for juniors
4. to benefit employees with a disability; or
5. to benefit employees to whom training arrangements apply.
6. certain prescribed provisions dealing with outworkers in the
textile, clothing or footwear industry (known as “designated
outworker terms”).
You should seek advice if you’re considering any of these
circumstances.
Where an enterprise agreement contains unlawful terms, or terms that
are not about permitted matters, the clauses will have no effect in the final
enterprise agreement, even if the enterprise agreement is approved by the
FWC. However, there is a risk that the FWC will not approve an enterprise
agreement that contains unlawful clauses.
It is important to note that the validity of an enterprise agreement term may
not be known until it is tested by the FWC. Consequently, an employer acting
in accordance with its enterprise agreement may be acting unlawfully if the
term is later found to be invalid. This could result in significant fines and/or
penalties.
As a precautionary step, employers should seek advice on the proposed contents of an
enterprise agreement.

►►a term that requires superannuation contributions for a default fund

employee to be made to a superannuation fund that does not
satisfy one of the following requirements:

››offers a MySuper product;
››is an exempt public sector scheme; or
››is a fund of which a relevant employee is a defined benefit
member.
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Special types of enterprise bargaining

FWC’s New Approaches Jurisdiction

Low-paid bargaining

In May 2014, the FWC launched a “New Approaches” program which sits
alongside the FWC’s traditional dispute resolution jurisdiction.

A special stream of bargaining is available only for low-paid employees,
to assist and encourage them and their employers to make an enterprise
agreement that meets their needs.
The FW Act does not define “low-paid employees”: Access to the low-paid
multi-enterprise bargaining stream will be limited to those employers and
employees covered by a low-paid authorisation obtained from the FWC.
Either a bargaining representative to the enterprise agreement or a relevant
employee association is entitled to apply for a low-paid authorisation. An
authorisation may be granted where a multi-enterprise agreement is being
negotiated with low-paid employees.Typical industries in which a low paid
authorisation may be made include the aged care, security, cleaning, child
care and community services industries.
In deciding whether to make a low-paid authorisation, the FWC must
consider matters related to the historical and contemporary collective
bargaining practices in the industry where the authorisation is being sought.
The FWC must also consider the likely success of the parties agreeing to
an enterprise agreement if the authorisation is granted. An employer could
object to being covered by an authorisation, for example, if it has a history of
successful collective bargaining outcomes.

The New Approaches jurisdiction provides a formal process to assist parties
to work together to prevent disputes. The parties themselves apply to the
FWC for assistance and can nominate a specific Commission Member to
assist.
If the application is accepted, the allocated Commission Member can assist
the parties in a number of ways, and may provide any of the following
services:
►►training in interest-based bargaining;
►►help with enterprise bargaining;
►►help with developing joint processes to implement enterprise agreements;
►►training in interest-based dispute resolution; and
►►training and assistance in collaborative workplace change, including

training for consultative committees.

The general process is set out in Figure 2 below.

If the authorisation is granted, the FWC may on its own initiative, take action
to facilitate bargaining for the enterprise agreement. The type of assistance
the FWC may provide is limited to that as if it were dealing with a dispute.
This may include organising conferences or assisting parties with the
negotiation process. It does not, however, allow the FWC to arbitrate an
outcome.
The authorisation also means that unlike multi-enterprise agreement making
generally, employers specified in a low-paid authorisation will be obliged to
bargain in good faith and will be required to give employees a notice of their
right to appoint a bargaining representative.
The FWC may also make low-paid workplace determinations, which are
discussed in detail below.
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Figure 2: Overview of FWC’s “New Approaches” program

Parties can request a specific Commission Member in the Form 79
application form - which will be assessed and accommodated where
possible.
One or more employer and employee parties must agree to the application.

Parties agree to approach the
FWC for assistance

Interest based bargaining techniques
Parties complete and lodge the
application Form F79 with
the FWC

The FWC’s New Approaches jurisdiction provides parties with tools to
bargain from an interest-based perspective.

The FWC assesses the
suitability of the application to be
handled as a New Approaches matter

Interest-based bargaining involves the parties approaching the process by
identifying their individual or shared interests, rather than focusing on their
positions or log of claims.
This is usually facilitated by an independent person, and will proceed as
follows:
►►open with discussions around an issue and each party’s interests;

Application assessed as suitable
for New Approaches and the
parties are notified

Application assessed as not suitable
for New Approaches and parties
are advised.

New Approaches file is allocated to a
Commission Member

Advice may include an alternative
provision under the FW Act to
access the FWC’s assistance

Workshops / conferences conducted
with the parties to progress the
discussions and negotiations

Matter closed

FWC provides ongoing
support and guidance throughout
the life of the application
Matters subject to the
application conclude
Matter closed
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►►joint problem solving sessions;
►►assess each option against set of agreed criteria;
►►form sub-groups if necessary to progress a particular issue; and
►►final decision made by consensus.

EXAMPLE OF TRADITIONAL VS. INTEREST
BASED BARGAINING:
1. TRADITIONAL
A union may put forward the position (claim) of a 5% pay rise.
The employer may say they cannot afford this increase in wages.
2. INTEREST BASED
The union would explain the underlying reason for the claim,
such as the rent increases experienced by employees who live
locally. The employer would explain why they could not afford
to pay the 5% pay rise, such as the entrance of a new competitor
offering services to clients at a lower rate than currently charged
by the employer.
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Disclosure obligations under the Corrupting Benefits
regime
The Fair Work Amendment (Corrupting Benefits) Act 2017 (Cth) (Corrupting
Benefits Act) came into force on 11 September 2017.
The Corrupting Benefits Act aims to prohibit the types of “sweetheart deals”
between unions and employers (including in enterprise agreements) under
which an employee or employer organisation receives a benefit in exchange
for an agreed outcome that is detrimental to employees.
The amendments have introduced 3 key changes:
1.

it is an offence to give, receive or solicit a “corrupting benefit”;

2.

it is an offence for employers to give and unions to receive or solicit
an illegitimate cash or in kind payment; and

3.

enterprise bargaining representatives must now disclose financial
benefits they may derive from an enterprise agreement.

Examples of financial benefits
Disclosable
A term in an enterprise agreement obliging employers to use a particular
superannuation fund, training provider or income protection insurance
scheme, resulting in financial benefits flowing to the union.

Non-disclosable
A term in an enterprise agreement which provides for the remuneration of an
employee who is also a relative of an officer of the union. In this situation,
even though financial benefits are flowing to a “related party”, the individual
is receiving the financial benefit due to their status as an employee under the
agreement, not due to their relation to an officer.
In the case of unions, a disclosable benefit does not include a financial
benefit payable by an individual as an employee covered by the agreement
or payment of a membership fee for the union.

Whilst breach of the disclosure requirements will incur civil penalties, a
breach will not preclude the approval of the enterprise agreement by the
FWC (s 188A of the Corrupting Benefits Act).

In the case of employers, a disclosable benefit does not include a financial
benefit that is received in the ordinary course of the employer’s business.

The civil provisions of the regime are investigated by the Fair Work
Ombudsman and the Australian Building and Construction Commissioner,
and criminal provisions are investigated by the police.

Disclosure documents

Nature of disclosure obligation
Under the corrupting benefits regime, if an organisation (i.e. a union) is a
bargaining representative for a proposed enterprise agreement and as a
direct or indirect consequence of one or more terms of the agreement the
organisation (or a related party) will, or can reasonably expect, to receive
a disclosable benefit, the organisation must take all reasonable steps to
ensure that each employer that will be covered by the agreement is given
a disclosure document detailing the disclosable benefit within the required
timeframe.
The same obligation is imposed on employers (and their associated entities).
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All disclosable benefits received must be made in a “disclosure document”
in the form prescribed by schedule 2.1A of the Fair Work Regulations 2009
(Cth) (FW Regulations) (a copy of which is included in this booklet at
Schedule 4).
Registered organisations and employers must take reasonable steps to
deliver a disclosure documents to employees covered by the agreement no
later than the fourth day of the access period for the agreement.

For more information about the access
period see Part 3 of this guide
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Part 2:

BARGAINING
RIGHTS AND
RESPONSIBILITIES
The FW Act imposes procedural and behavioural
requirements on employers and employees throughout the
negotiation process. Set out below is a brief overview of
the key considerations when commencing or participating
in enterprise bargaining.

Figure 3: The Bargaining Lifecycle

Union/s or employee
seek to negotiate
Employer seeks to
negotiate

Employer
refuses

Fair Work Commission
Majority support
determination

Union/s or
employee
agrees

Notice of
representational rights

Employees vote
to approve agreement
 Unions notify intention
to be bound
 Agreement lodged
with FWC
 BOOT test


Agreement
made

Bargaining continues
Serious and consistent
breach of bargaining orders
Bargaining
Orders
Workplace
determination

Suspension
of Protected
Industrial
Action

Termination of Protected
Industrial Action

Scope
Suspension
Termination
Orders

GOOD
FAITH
BARGAINING

Dispute

Fair Work Commission

Referred
to FWC

Conference
Conciliation
Facilitation

Bargaining Reps
agree FWC may
arbitrate the
outcome
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Commencement of bargaining
Under the FW Act, both employees and employers have a right to initiate
bargaining for an enterprise agreement.
In many cases, the commencement will be uncontroversial - either an
employer will commence bargaining of their own accord, or an employer will
agree to commence bargaining upon request of employees.
If, however, a majority of employees want to bargain for a single-enterprise
agreement and the employer refuses, the employees can request that
the FWC make a “Majority Support Determination” which, if granted, will
effectively force the employer to commence bargaining with employees.
THE FWC MUST MAKE A MAJORITY SUPPORT
DETERMINATION IF IT IS SATISFIED THAT:
►► a majority of employees who are employed by the employer at that

time and who will be covered by the enterprise agreement want to
bargain;
►► an employer who will be covered by the enterprise agreement has
not agreed to bargain;
►► if the enterprise agreement will not cover all of the employer’s
employees, that the chosen group of employees was fairly chosen;
and
►► it is reasonable in all the circumstances to make the determination.
The FWC has absolute discretion in deciding the method of working out
whether a majority of the employees want to bargain, which could include
arranging a secret ballot, survey or a petition.
Once a Majority Support Determination comes into force, an employer
will have 14 days to provide employees with the notice of employee
representational rights.
If the FWC issues a Majority Support Determination, and an employer
continues not to participate in bargaining, a bargaining representative for
the employees may seek a bargaining order.
For more information about the bargaining
orders see pages 28-29 of this guide
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There are different strategic considerations when responding to a request to bargain
as opposed to initiating it. You should consider carefully the potential advantages and
disadvantages of initiating or responding to bargaining before deciding on your negotiating
strategy.

Bargaining representatives
Both an employer and an employee have the right to appoint a person of
their choice to act as their bargaining representative in negotiations for an
enterprise agreement.
Bargaining representatives can be:
►►an employer;
►►an employee that will be covered by the enterprise agreement;
►►a union;
►►a person appointed by an employer; or
►►a person appointed by an employee.
Note that the term ‘person’ is likely to be a reference to a legal person. This means that
it cannot be a partnership (e.g. most law firms), but it can be an individual person or
company.

The appointment of a bargaining representative must be in writing. An
employee to be covered by the enterprise agreement may appoint, change
or revoke their nomination for a bargaining representative at any time.
Bargaining representatives participate in enterprise bargaining as
advocates for the parties they represent and, depending on the type of
enterprise agreement, will usually be entitled to apply for (among other
things) protected action ballot orders, bargaining orders, majority support
determinations, scope orders and serious breach declarations. It is important
to remember that an employer must not refuse to recognise or bargain with a
bargaining representative.
As part of their responsibilities, bargaining representatives must meet the
“good faith bargaining requirements” - these are explained in further detail
below.
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If an employee does not appoint a bargaining representative, and the
employee is a member of a union, the employee’s union will automatically
be the bargaining representative for that employee. As an employer
is automatically a bargaining representative for a proposed enterprise
agreement, the employer will be a bargaining representative unless they
appoint someone else.

Notice of Employee Representational Rights
(“NERR”)
The FW Act requires employers to “take all reasonable steps” to notify
employees of their right to appoint a bargaining representative by issuing
a copy of the NERR in the form prescribed by the FW Regulations. These
steps could include sending an email to each employee with the NERR
attached or posting the NERR on a bulletin board that is known and
accessible to the relevant employees.

The text of the current version of the NERR is included at Schedule
5; however when distributing a NERR to employees you should
always ensure to obtain the most recent version of the document
from the FWC website.

Good faith bargaining
The FW Act requires bargaining representatives to meet certain standards
of behaviour during the course of negotiating for an enterprise agreement.
These are known as “good faith bargaining requirements”.

Attending and participating
in meetings at reasonable
times

Disclosing relevant
information (other than
confidential or commercially
sensitive information) in a
timely manner

Responding to proposals
made by other bargaining
representatives for the
enterprise agreement in a
timely manner

Attending

Disclosing

Responding

This must be done within 14 days after the employer agrees to bargain (or is
required to bargain under a majority support determination). The requirement
to give the NERR to employees does not apply to a greenfields agreement.

THE GOOD FAITH BARGAINING REQUIREMENTS

The obligation to provide a NERR is not ongoing. That is, it does not extend to employees
employed after the relevant triggering event.

Whilst the NERR must be consistent with the content and form prescribed
by the FW Regulations, the FWC now has the power to waive compliance
with minor procedural or technical errors made in the bargaining process,
provided that it is satisfied that employees were not likely to have been
disadvantaged by the errors. If not satisfied of this, the FWC can decide not
to approve an enterprise agreement and require the bargaining process to
recommence.
Note: The restriction on including additional content on a NERR extends to minor changes
such as adding a company logo, or stapling the NERR to another document. This does
not, however, prevent an employer from providing additional material to employees at the
same time as the NERR (as part of a ‘pack’ of materials), such as a nomination form (for a
bargaining representative) or information about the bargaining process. The key issue is to
ensure that the NERR is a separate document.
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Considering

Behaving

Giving genuine consideration
to the proposals of other
bargaining representatives
for the enterprise agreement,
and giving reasons for the
bargaining representative’s
responses to those proposals

Refraining from capricious
or unfair conduct that
undermines freedom of
association or collective
bargaining

Recognising
Recognising and bargaining
with the other bargaining
representatives for the
enterprise agreement.

►►

The term “capricious or unfair conduct” may constitute:
►►failing to recognise a bargaining representative;
►►not allowing an employee who is a bargaining representative to
attend meetings;
►►engaging in detrimental conduct towards an employee because the
employee is a bargaining representative; or
►►preventing an employee from appointing their own representative.
| 25

Good faith bargaining requirements regulate the process and conduct of negotiations, but
do not require parties to make concessions or reach an agreement.

Opinions have differed over the effect of the requirement that parties disclose
relevant information. One view is that an employer will only be required to
disclose information that is reasonably necessary to enable discussions to
occur. Another view is that all relevant information will need to be disclosed
which is likely to lead to disputes over whether particular documents are
commercially sensitive, or not. While the good faith bargaining requirements
do not require parties to reach an agreement which they do not accept, or
make concessions during bargaining, the requirements could work to exert
significant pressure on parties and the bargaining representatives involved
in the process. This is especially so considering that the parties must provide
reasons for their responses.
FAILURE TO COMPLY WITH THE GOOD FAITH
BARGAINING PROVISIONS CAN RESULT IN EITHER:

Pattern bargaining
Pattern bargaining is commonly understood to be the practice of using an
existing or template agreement as a model for future bargaining; however,
the FW Act definition is more nuanced than this.
Under the FW Act, pattern bargaining is defined as:

A course of
conduct by a
person who is
a bargaining
representative
for two or
more proposed
enterprise
agreements
(that relate to
two or more
employers).

AND

That involves
seeking
common terms
to be included
two or more of
the enterprise
agreements.

AND

When viewed
objectively,
indicates that
the bargaining
representative
is “not
genuinely
trying to
reach an
agreement”.

►► the FWC making orders about a party’s actions in the bargaining

process; or

►► if further breaches occur, the FWC may arbitrate an outcome

through making a workplace determination.

You should seek legal advice about the effect that the good faith bargaining
requirements will have on your negotiation strategy, particularly given the
possible consequences of being found to have breached the requirement.
Note: Good faith bargaining requirements do not apply to the process of
varying or terminating an enterprise agreement.

For more information about workplace
determinations, see pages 41-44 below

One factor relevant to determining whether a bargaining representative is
genuinely trying to reach an agreement is whether it is meeting good faith
bargaining requirements, for example by giving genuine consideration to the
proposals or claims of the other parties (as opposed to rigidly adhering to the
equivalent provisions in the template agreement).
In addition to constituting a breach of good faith bargaining obligations, a
party engaging in pattern bargaining may be denied protection to industrial
action taken in support of the relevant enterprise agreement(s).
Pattern bargaining is not commonly found, but if you have concerns about a bargaining
representative’s conduct during the course of enterprise bargaining, we recommend that
you seek specific advice on the relevant circumstances and the responses available to you.

In order to bargain efficiently, it is important to identify your goals
“
and to understand potential pressure points in the negotiations so
you can anticipate and respond effectively.
”

Anna Casellas
Partner
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Bargaining orders

Content of bargaining orders

If a bargaining representative does not meet the good faith bargaining
requirements, another bargaining representative may apply to the FWC
for a bargaining order. Contravention of a bargaining order is a serious
matter, which is punishable by a maximum $63,000 fine per breach (indexed
annually), and other court orders.

A bargaining order must specify all or any of the following:

A bargaining representative may only apply for a bargaining order
if the bargaining has commenced (e.g. the employer has agreed to
bargain, a scope order for the agreement is in operation, etc) and
representative has concerns that:
►► one or more of the bargaining representatives for the enterprise

agreement have not met, or are not meeting, the good faith
bargaining requirements; or

►► the bargaining process is not proceeding efficiently or fairly

because there are multiple bargaining representatives for the
enterprise agreement.

The bargaining representative must also give written notice setting out these
concerns to the relevant bargaining representatives, give the bargaining
representatives reasonable time to respond to those concerns, and consider
whether the bargaining representatives have responded appropriately to
those concerns.
The FWC will not make a bargaining order unless it is satisfied of these
matters.
The low threshold required for the FWC to make a bargaining order makes
it all the more important that you adhere to your good faith bargaining
obligations.

►►details of actions and requirements to be taken by bargaining

representatives to meet the good faith bargaining requirements;

►►requirements to be imposed upon bargaining representatives to ensure

they do not behave in a manner that would constitute “capricious or unfair
conduct that undermines freedom of association or collective bargaining”;

►►actions to be taken by bargaining representatives that deal with capricious

or unfair conduct; and

►►such matters as the FWC considers appropriate to promote efficient and

fair bargaining.

By way of an example, a good faith bargaining order issued by the
FWC required an employer to cease conducting a ballot with its
employees as to whether the employees wanted a new enterprise
agreement, and also required the employer to meet with the union
four times over a two week period, with the length of meetings to be
determined by the bargaining representatives.

A bargaining order may also contain:
►►an order excluding a bargaining representative from bargaining;
►►an order requiring some or all of the bargaining representatives for the

proposed enterprise agreement to meet and appoint one of them to
represent the others in bargaining if there are too many bargaining
representatives; or

►►an order not to terminate, or to reinstate, an employee whose employment

has been terminated for reasons relating to a failure by a bargaining
representative to meet the good faith bargaining requirements.

To minimise the chances of a successful bargaining order being made
against you, you should ensure that you do not breach any good faith
bargaining requirements, have systems for record-keeping and responding
to proposals, and develop a negotiation strategy before you begin
bargaining.
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Serious breach declaration

Scope orders

Where a bargaining representative has repeatedly breached bargaining
orders that apply to them, another bargaining representative can apply to the
FWC for a “serious breach declaration”.

It is not unusual for bargaining representatives to disagree on the
scope of coverage for a proposed agreement. Coverage disputes have
revolved around a number of issues, such as:

The FWC may make a serious breach declaration if it is satisfied that:
►►a bargaining representative has contravened a bargaining order for the

proposed enterprise agreement;

►►contravention/s of the bargaining order is serious and sustained and has

significantly undermined bargaining for the enterprise agreement;

►►the other bargaining representatives for the enterprise agreement have, in

the view of the FWC, exhausted all other reasonable alternatives to reach
agreement on the terms to be included in the enterprise agreement;

►►agreement on the terms that should be included in the enterprise

agreement will not be reached in the foreseeable future; and

►►it is reasonable in all the circumstances to make the declaration.

The consequences of a serious breach declaration may be severe, include
the potential for the FWC to arbitrate (and determine) the content of an
enterprise agreement.
For more information about workplace
determinations, see page 41-44 below

►►the appropriateness of covering all of the employer’s employees,

including those with significant management functions; or

►►whether all operational employees should be covered by a single

enterprise agreement regardless of geographical or operational
separateness or whether several agreements based on geographical
or operational separateness is appropriate.

Where disputes of this nature arise in relation to a single-enterprise
agreement, bargaining representatives may apply to the FWC for a
‘scope order’.
Before applying for a scope order, a bargaining representative must
give written notice setting out their concerns to the relevant bargaining
representatives for the enterprise agreement and give the bargaining
representative a reasonable time to respond to these concerns.
Once an application is made, the FWC may make a scope order if it is
satisfied that:
►►the bargaining representative who made the application has met the

good faith bargaining requirements; and

►►making the order will promote fair and efficient bargaining; and
►►the group of employees proposed to be covered by the enterprise

agreement (as specified in the application form) is fairly chosen (i.e.
it is geographically, operationally or organisationally distinct); and

►►it is reasonable in the circumstances to make the order.

30 | Workplace Relations, Employment and Safety | Enterprise bargaining

| 31

STEP

ENTERPRISE BARGAINING – WHAT MIGHT HAPPEN?
The following flow chart sets out the various bargaining-related issues that
might arise during enterprise bargaining. Failure to resolve these issues may
impact on the timely implementation of a new enterprise agreement.

STEP
WRITTEN NOTICE

WHEN: If an agreement applies, not more than 90
days before the nominal expiry and, if the employer has
asked employees to approve the agreement, before the
agreement is approved - otherwise, any time after the
written notice.

WHAT: If granted, the order will specify certain actions
/ requirements to ensure that good faith bargaining
requirements are being met.
STEP

2

1

WHO: Party complaining
of issue.

BARGAINING

WHO: A bargaining representative (including the
employer).

WHY: One or more bargaining representatives have
not bargained in good faith.

Failure to bargain
in good faith

Process not
proceeding efficiently
or fairly due to
multiple bargaining
representatives

APPLICATION FOR BARGAINING ORDER
(based on failure to bargain in good faith) (ss229-232)

WHAT: Written notice
to relevant bargaining
representatives setting
out concern. Must give the
representatives a reasonable
opportunity to respond. If
complainant considers
response is not adequate,
he/she may make an
application to the FWC for
a bargaining order.

APPLICATION FOR BARGAINING ORDER
(multiple bargaining representatives) (ss229-232)
WHO: A bargaining representative (including the
employer).
WHEN: If an agreement applies, not more than 90
days before the nominal expiry date and, if the employer
has asked employees to approve the agreement, before
the agreement is approved - otherwise, any time after
the written notice.
WHY: Process not proceeding efficiently or fairly due
to multiple bargaining representatives.
WHAT: If granted, the order will specify certain
actions/ requirements, such as excluding a
representative from bargaining.

STEP

2

Process not
proceeding efficiently
or fairly due to scope
or coverage
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WHAT: Application to FWC
for a serious breach declaration
(person must not contravene a
bargaining order – civil remedy
provision).
WHY/WHEN: If there are
serious and sustained breaches
of a bargaining order that
significantly undermine the
bargaining process.
WHO: A bargaining representative for the proposed agreement.
STEP
4
POST-DECLARATION
BARGAINING PERIOD
(ss269-271)
If a serious breach determination
has been made, a negotiation
period of 21 days commences in
which to reach an agreement.

WORKPLACE
DETERMINATION
(ss269-271)

STEP

5

The Full Bench of FWC must
make a workplace determination
in relation to any matters which
were in issue but have not been
settled during the negotiation
period.

APPLICATION FOR SCOPE ORDER (s238)

STEP

WHO: A bargaining representative (including the
employer).

3

WHEN: After the relevant bargaining party has had
a reasonable opportunity to respond to the concerns in
the written notice.
WHY: Process not proceeding efficiently or fairly due
to scope or coverage of the proposed agreement.

©Clayton Utz. All rights reserved. No part of this work may be reproduced in any material
form or communicated by any means without permission of the copyright owner.

3
SERIOUS BREACH
DECLARATION (ss234-235)

WHAT: Will specify the employer(s) and employees
who will be covered by the proposed agreement.
STEP

2

NOTIFICATION TO
EMPLOYEES (if order made)
The bargaining process must
commence from the start,
with new NERRs issued to all
employees set out in the scope
order.

(The date the scope order comes
into operation becomes the
notification time for a new NERR)

Within 14 days of the scope order

Part 3:

APPROVING AN
ENTERPRISE
AGREEMENT

An employer does not need to obtain endorsement or consent of bargaining
representatives to a proposed agreement before commencing the process
for having an enterprise agreement approved by the FWC (though for
single- or multi- enterprise agreements it is conventional for it to do so).
PROCEEDING TO VOTE: SINGLE- OR MULTI- ENTERPRISE
AGREEMENTS

Under the FW Act, an enterprise agreement only comes
into force after a voting process prescribed by the FW Act
is followed, and the agreement is approved by the FWC.
This part of the booklet deals with the requirements of this
voting and approval process.

Have you met
with bargaining
representatives
at least once?

YES

Has agreement been reached
on the proposed agreement?

YES

Has bargaining
reached an impasse
(available options to
resolve disagreement
have been concluded?)

YES

YES

NO

Continue to
bargain

NO

Have you given
genuine
consideration to
the proposals of
the bargaining
representatives

Consider log of
claims & engage in
key issues subject of
the agreement

NO

NO

Advise bargaining
reps of intention to
put agreement to vote

Provide most recent
copy of agreement to
bargaining reps for
consideration

Prepare explanatory
documentation and
employee comms
Comply with Fw Act
preapproval steps

(e.g. access period,
notification requirements)

Give bargaining reps
reasonable time to consider
any amendments and get
instructions

Incorporate any agreed
feedback

Proceed to vote

(at least 7 days later)

If successful, apply
to FWC for approval
within 14 days

Note: an agreement cannot be put to vote until at least 21 days after the date on which the most
recent NERR was issued.

| 35

Access period (single and multi enterprise
agreements)
At least seven clear days before conducting a vote in respect of a proposed
enterprise agreement, an employer must take all reasonable steps to ensure
that all employees employed at the time of the vote and who will be covered
by the enterprise agreement are given a copy of or have access to the
following materials:
►►the written text of the final enterprise agreement, and
►►any other material incorporated by reference in the enterprise agreement.

They must also be advised of the time and place at which the vote will occur
and the voting method that will be used, and have the terms (and the effect
of the terms) of the enterprise agreement explained to them. Note that when
determining whether these obligations have been complied with, the FWC
will:
1.

2.

require evidence that the employer identified the clauses of 		
particular relevance to employees and how the proposed agreement
affected their personal interests (as opposed to simply summarising
the contents of the proposed agreement or identifying the difference
between the proposed and current agreements); and
pay particular attention to how such terms are explained to culturally
and linguistically diverse employees, young employees, or
employees that did not have a bargaining representative for the
enterprise agreement negotiations.

If an employer covered by the agreement, or a union that is a bargaining
representative in respect of the agreement, derives a prescribed “financial
benefit” from the proposed agreement (see Part 1 above), they must also
take reasonable steps to deliver a disclosure document to employees
covered by the agreement no later than the fourth day of the access period
for the agreement.

Whilst previously the FWC did not have the capacity to approve an enterprise agreement
if procedural or technical requirements were not met, it now has discretion to approve an
enterprise agreement despite minor errors in the approval process provided that it is satisfied
employees were not disadvantaged by the error (ss188(2)). You should seek further advice if
seeking to rely upon this exemption.
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Voting (single and multi enterprise agreements)
The employees who will be covered by the enterprise agreement must be
given the opportunity to vote on it.

Who can vote?
All employees who are employed at the time of the vote and are to be
covered by the terms and conditions of the enterprise agreement are eligible
to vote.

Timeframe for vote
An employer cannot request that a vote to approve an enterprise agreement
be held until 21 clear days after the day on which the last NERR was given
to employees.
Note however that the 7-day access period can run concurrently with this
21-day period.

Voting methods
Whilst the FW Act does not state how voting is to occur, the FWC has
endorsed the following voting methods:
►►attendance voting e.g. through a ballot or through a show of hands;
►►postal voting;
►►online voting e.g. via email or a web-page; and
►►telephone voting e.g. via telephoning a “yes” or a “no” number, via text

message or via telephoning a phone number and using interactive voice
response.

When an enterprise agreement is made
An enterprise agreement is “made” if a majority of the employees who cast
a valid vote approve the enterprise agreement.
The above approval steps are not required for a greenfields agreement. This is because
a greenfields agreement relates to a genuine new enterprise where the employer has not
employed any persons. A greenfields agreement is made when it has been signed by the
employer and each relevant union the enterprise agreement is to cover.
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Application to FWC (all enterprise agreements)
A bargaining representative must apply to the FWC for approval of an
enterprise agreement either:
►►within 14 days of it being made; or
►►in the case of a greenfields agreement, if there has been a minimum

bargaining period of at least 6 months, and other bargaining representatives
have been given a reasonable opportunity to sign the proposed agreement
before the application is made.

The FWC intends to approve most enterprise agreements on the papers
within seven days however in most cases the approval will take several
months. There also may be times where the FWC decides to hold a hearing to
determine if the enterprise agreement meets the content requirements of the
FW Act set out below.

FWC approval requirements for enterprise agreements
Before approving an enterprise agreement, the FWC must be
satisfied that:

The FWC must approve an enterprise agreement if these requirements are
met.
For a greenfields agreement, the FWC must be satisfied that the
relevant unions that will be covered by the enterprise agreement
are (taken as a whole) entitled to represent the industrial interest of
a majority of the employees who will be covered by the enterprise
agreement and it is in the public interest to approve the greenfields
agreement.
Additional approval requirements also apply to shiftworkers, pieceworkers,
school-based apprentices, school-based trainees and outworkers.
The FWC can refuse to approve an enterprise agreement where there are
reasonable grounds to believe that the enterprise agreement has not been
genuinely agreed to by the employees who will be covered by the enterprise
agreement.
If not all of your employees will be covered by the enterprise agreement, you will need to
make sure that the employees who are to be covered have been fairly chosen, for example,
they are geographically, organisationally or operationally distinct. You should seek specific
advice on these issues and how the law operates in the relevant circumstances before
commencing bargaining for an enterprise agreement.

►►the enterprise agreement has genuinely been agreed to by the

employees and employers who will be covered by the enterprise
agreement;

►►the terms of the enterprise agreement do not contravene or exclude

the NES;

►►the enterprise agreement passes the better off overall test (explained

in further detail below);

►►the group of employees to be covered by the enterprise agreement

were fairly chosen;

►►the enterprise agreement does not include any unlawful terms;
►►the enterprise agreement specifies a date as its nominal expiry date

and that date will be no later than 4 years after the day on which
the FWC approves the enterprise agreement;

Approving an enterprise agreement with undertakings
If the FWC is not satisfied that an enterprise agreement meets the content
requirements set out above, it may approve an enterprise agreement on the
condition that the employer provide undertakings addressing the relevant
areas of non-compliance.
The FWC may only accept undertakings if it is satisfied that the undertaking
is not likely to cause financial detriment to any employee covered by the
enterprise agreement, or result in a substantial change to the enterprise
agreement.

►►the enterprise agreement includes a flexibility term, consultation term

and a dispute resolution term; and

►►approving the enterprise agreement would not undermine good faith

bargaining.
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Passing the Better Off Overall Test (BOOT)
An enterprise agreement must also pass the BOOT. The BOOT is a global
test. That is, the FWC must make a judgement as to whether, taken as a
whole, all the benefits provided under the enterprise agreement make up for
any loss of award conditions and entitlements.
In order to pass the BOOT, the FWC must be satisfied that each employee
will be better off overall under the enterprise agreement than if they were
covered by the relevant modern award.

Approving an enterprise agreement that does not pass the
BOOT

Whilst not a FW Act requirement, it is therefore critical to ensure that clauses
are drafted clearly in order to ensure the agreement is capable of being
understood by employees (and therefore agreed to), and to avoid disputation
down the track. For example: where terms like “an approved income
protection insurance policy” are used, it should be clear from the clause
whether the reference to ‘approval’ is by the Australian Prudential Regulation
Authority or the parties to the agreement.
Further information about the
capacity of the FWC to vary
enterprise agreements to remove an
ambiguity or uncertainty is included
at Part 4 below.

In exceptional circumstances the FWC may approve an enterprise
agreement that does not meet the BOOT, provided that approval is not
contrary to public interest, for example, where the enterprise agreement is
part of a reasonable short-term strategy to revive an enterprise.

Workplace Determinations

Base rate of pay

The FWC may make three different types of workplace determinations:

The FW Act ensures that an employee’s base rate of pay under an
enterprise agreement cannot be less than the base rate of pay under the
relevant modern award or a national minimum wage order.
These provisions apply during the life of the enterprise agreement. This
means that if the base rate of pay under the relevant modern award or
minimum wage order is ever adjusted to a higher amount than the base
rate of pay under an enterprise agreement, the enterprise agreement rate is
taken to be adjusted to at least the same rate of pay as under the modern
award (or the national minimum wage order, as the case may be).

Importance of clear drafting

In rare circumstances, the FWC may determine terms and conditions of an
enterprise agreement. This is known as a workplace determination.

►►Bargaining-related workplace determinations;
►►Low-paid workplace determinations; and
►►Industrial action-related workplace determinations.

Bargaining-related Workplace Determination
The FWC must make a bargaining-related workplace determination only
if a serious breach declaration has been made for a proposed enterprise
agreement and if the bargaining representatives have not settled the matters
at the end of the “post-declaration negotiating period” (which is the period
ending 21 days after a serious breach declaration is made, or a longer period
of up to a further 21 days if the parties consent to the FWC granting an
extension).

The FWC will, as a general rule, interpret enterprise agreement clauses
consistently with their plain meaning; even where the plain meaning of
a clause is inconsistent with (or does not fully encapsulate) the parties’
intention.
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Low-Paid Workplace Determination
If the FWC has issued a low-paid authorisation (see Part 1), and bargaining
representatives are unable to reach agreement about the terms that should
be included in the enterprise agreement, a bargaining representative may
apply to the FWC for a low-paid workplace determination.
There are two types of low-paid workplace determinations: a consent
low-paid workplace determination and a special low-paid workplace
determination.
A. Consent Low-Paid Workplace Determination
Bargaining representatives may jointly apply to the FWC for a consent
low-paid workplace determination. The FWC must make this determination
if it is satisfied that the bargaining representatives have made all reasonable
efforts to agree on the terms that should be included in the enterprise
agreement, and that there is no reasonable prospect of agreement being
reached. It is intended that arbitration would be used as a last resort.
B. Special Low-Paid Workplace Determination
A single bargaining representative may apply for a Special Low-Paid
Workplace Determination. The FWC must make this Determination if it
believes that:
►►the bargaining representatives are genuinely unable to reach agreement

on the terms to be included in the enterprise agreement and there is no
reasonable prospect of agreement being reached;

►►the employment terms and conditions of employees who will be covered

by the determination are substantially equivalent to those provided by the
modern awards together with the NES;

►►the determination will promote future bargaining for enterprise agreements

and productivity and efficiency in the enterprises concerned;

►►it is in the public interest to make the determination;
►►no employer that will be covered by the proposed determination is the

subject of a concurrent application for a “consent low-paid workplace
determination”; and

►►no employer that will be covered by the proposed determination is (or has

previously been) covered by an enterprise agreement or workplace
determination in relation to the same work that is within the scope of the
proposed determination.
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The high standard required for a Special Low-Paid Workplace Determination
reflects the fact that the primary focus of the low-paid stream is to encourage
and assist parties to make their own enterprise agreements. Special LowPaid Workplace Determinations are only intended as a last resort where
there is no reasonable prospect of agreement being reached.

Industrial Action-Related Workplace Determination
An industrial action related workplace determination must be made
if protected industrial action has been terminated and the bargaining
representatives have not settled the matters outstanding for the enterprise
agreement within 21 days after the date on which the industrial action
was terminated (or a longer period of up to a further 21 days if the parties
consent to the FWC granting such an extension).
The protected industrial action must have been terminated either because:
►►the action was causing, or threatening to cause, significant economic

harm;

►►the action was endangering life or causing significant damage to the

Australian economy (among other things); or

►►the Minister made a declaration terminating the action.

Content requirements for Workplace Determinations
A Workplace Determination made by the FWC (regardless of its type) must
include:
►►any terms that the bargaining representatives for the proposed enterprise

agreement have agreed to in respect of the proposed enterprise
agreement;

►►terms dealing with the matters still at issue between the parties;
►►a nominal expiry date, which must be no later than four years after the

date on which the determination comes into operation;

►►terms that enable the determination to pass the BOOT;
►►the model dispute resolution procedure, or a dispute resolution term

agreed between the parties;

►►the model flexibility term, or a flexibility term agreed between the parties;

and
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►►the model consultation term, or a consultation term agreed between the

parties.

The determination must also state each employer that would be have been
covered by the enterprise agreement, the employees who would have been
covered by the enterprise agreement and any union that was a bargaining
representative for those employees.
The same restrictions on the content of an enterprise agreement also apply
- e.g. the determination must not be inconsistent with the NES or contain
unlawful terms.

During bargaining many employers fall into the trap of
“
agreeing to ambiguous language as a "compromise" to settle
disagreements on key enterprise agreement clauses. Too often the
parties then end up in FWC in a dispute about what they actually
agreed. In one case I was involved in, the parties were back in
FWC in dispute over the wording of a clause in an Agreement that
had only been in operation for a week - and the Commissioner
interpreted the clause in a way that was different to what either
party said it was intended to mean! So the lesson is clear - avoid
ambiguous language and make sure the agreement says
what you think it means.

”

44 | Workplace Relations, Employment and Safety | Enterprise bargaining

Dr Graham Smith
Consultant
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Part 4:

VARIATION AND
TERMINATION
OF ENTERPRISE
AGREEMENTS
Once an enterprise agreement has been made, it can
only be varied or terminated by the FWC if certain
procedures are followed. This chapter provides an
overview of circumstances under which a variation or
termination may be approved by the FWC.

Variation of an enterprise agreement
Once approved, the FWC is empowered to vary an enterprise agreement on
a number of grounds, the most common of which is to remove an ambiguity
or uncertainty or by consent of the employer and employees covered by the
agreement.

Removing an ambiguity or uncertainty or discrimination
An enterprise agreement can be varied to remove an ambiguity, an
uncertainty or a discriminatory provision on application by a party covered by
the agreement.
If an application of this nature is made, the FWC may determine based on a
plain reading of the agreement if the agreement is ambiguous, uncertain or
discriminatory. However, if an affected party disputes this characterisation of
the relevant term(s), it may notify a dispute. If this occurs, the FWC may deal
with the dispute in a manner other than by arbitration.

Variation by consent
An employer covered by an enterprise agreement may otherwise ask its
employees to vote for a proposed variation of an enterprise agreement.
If a majority of employees agree to the variation, the employer and the
employees may make a joint application to the FWC. This application needs
to be made within 14 days of the employer and majority of employees
agreeing to the variation(s) being made.
When making a variation, the FWC must be satisfied of the same matters
as when approving an enterprise agreement. If the FWC is satisfied of these
matters it must approve the variation.
In the case of a greenfields agreement, a variation can only be made
if one or more of the employees necessary for the normal conduct
of the enterprise have been employed.
However, the FWC may decide not to approve a variation if it is satisfied
that there are serious public interest grounds for not approving the variation,
or if the proposed variation may result in the person committing an offence
against the law.
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In the same manner as when considering whether to approve an enterprise
agreement, the FWC may approve a variation with undertakings where not
all approval requirements have been met.

Termination of an enterprise agreement
Enterprise agreements continue to operate unless one of two things occurs:
1.

2.

the enterprise agreement ceases to cover any employees
(e.g. because a replacement agreement covering all employees
has been approved by the FWC), in which case the enterprise
agreement will automatically cease to operate; or
otherwise, by approval of the FWC.

There are additional rules for multi-enterprise agreements and for
greenfields agreements. In the case of multi-enterprise agreements, the
termination must be approved by a majority of employees of all of the
employers, while termination of a greenfields agreement can only occur if
one or more persons necessary for the normal conduct of that enterprise
have been employed.

Unilateral termination
An employer, employee, or employee association may otherwise apply to the
FWC to terminate an enterprise agreement if the enterprise agreement has
passed its nominal expiry date.
In making its decision, the FWC must be satisfied that terminating the
agreement is both appropriate and not contrary to the public interest. Factors
relevant to its determination include:

If the parties to an enterprise agreement are unable to negotiate a
replacement agreement, or seek to exclude some employees from coverage
under the replacement enterprise agreement, the only way to remove the
operation of the existing enterprise agreement to affected employees is by
application to the FWC.

1.

the views of all the parties covered by the agreement;

2.

the impact of the agreement on the parties, including whether
its terms are outdated, uncommercial, or unsuited to the employer’s
enterprise;

Applications of this nature can be made at any time by consent; or
unilaterally if the enterprise agreement has reached its nominal expiry date.

3.

the status of current bargaining and the likelihood of the relevant
agreement being imminently replaced;

If an enterprise agreement is terminated, award-covered employees will
revert back to coverage under the applicable award.

4.

the terms and conditions that will apply to employees if the
agreement is terminated; and

Termination by consent

5.

the effect of any undertakings the employer agrees to give if the
agreement is terminated.

Employers and employees may agree to terminate an enterprise agreement
at any time while the enterprise agreement is in operation. Termination has
no effect until approved by the FWC.
The FWC must approve a termination where it is satisfied that each
employee covered by the enterprise agreement has had a reasonable time
to decide whether they wanted to approve the proposed termination, and
where the FWC is satisfied that the termination has been agreed to by
the employer. It must also be satisfied that there are no other reasonable
grounds for believing that the employees have not agreed to the termination,
and that it is appropriate to approve the termination, taking into account the
views of the employee association covered by the enterprise agreement.
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Applications of this nature can be complex and often require evidence to be given by senior
members of an employer’s organisation - particularly if one of the grounds for termination
is to ensure the continued viability of the organisation. We therefore recommend seeking
legal advice before making an application of this nature.

TERMINATING YOUR ENTERPRISE AGREEMENT
The following flow chart sets out the ways in which an employer may terminate
their enterprise agreement depending on their circumstances

TERMINATION BY
AGREEMENT (ss219 & 220)
HOW:

►►ballot all employees covered by the
agreement;

►►take reasonable steps to notify

Within 14 days of a majority
of employees approving
termination

employees of time, place and
method of ballot;

APPLICATION FOR
FWC’S
APPROVAL OF
TERMINATION
(s222 and Form 24)
WHO:

STATUTORY
DECLARATION
(ss 222, 223, r26(1) and Form 24A)
WHAT:

►►show that each employee was

given reasonable opportunity to
make their decision;

►►Anyone covered by the
agreement.

►►show the validity of the vote and
that there are no other reasons
to question its validity; and

►►ensure employees have reasonable
Nominal expiry
date has not passed

opportunity to make their decision;
and

appropriate, considering the
views of all parties to the
agreement. The more in support
that termination is appropriate,
the more likely the FWC will
do so.

►►ballot may take place electronically.

A
DECISION TO
TERMINATE
THE
AGREEMENT
IS MADE
BY
EMPLOYER

Nominal expiry
date has passed

►►show that termination is

Vote not approved

FWC is not satisfied s223
is complied with

FWC is not satisfied
s226 is complied with

UNILATERAL APPLICATION
FOR TERMINATION
(s225 and Form F24B)
WHO:

►►one or more employers covered by the
agreement;

►►any employee covered by the
agreement; or

►►any employee organisation (e.g. a
union) covered by the agreement.
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AGREEMENT
CANNOT
BE
TERMINATED

FWC is
satisfied s223
is complied with

Termination takes
effect on the day
specified in the
FWC decision

STATUTORY DECLARATION
(s226, r26(2) and Form 42C)
WHAT:

►►show that termination is not contrary to the public interest,
considering the likely effect on;

››the objectives of the FW Act;
››employment levels and inflation; and
››the maintenance of proper industrial standards.

FWC is
satisfied s226 is
complied with

►►show that termination is appropriate in the circumstances,
considering:

››the views of all parties to the agreement. If support for
termination is high, the FWC will more likely agree; and
››the likely effect of the termination on employees, employers
and other relevant organisations.

| 51

ENTERPRISE
BARGAINING
Schedule 1: Model Flexibility Term
Schedule 2: Model Consultation Term
Schedule 3: Model Dispute Resolution Term
Schedule 4: Disclosure of financial benefit
Schedule 5: Notice of Representational Rights

Schedule 1

Model Flexibility Term

The FW Regulations include a model flexibility term.
The model flexibility term (below) will automatically be
taken to be a term of your enterprise agreement if no
other flexibility term is included.
1. An employer and employee covered by this enterprise agreement may
agree to make an individual flexibility arrangement to vary the effect of
terms of the agreement if:
(a) the agreement deals with 1 or more of the following matters:
		 (i) arrangements about when work is performed;
		 (ii) overtime rates;
		 (iii) penalty rates;
		 (iv) allowances;
		 (v) leave loading; and
(b) the arrangement meets the genuine needs of the employer and
employee in relation to 1 or more of the matters mentioned in paragraph
(a); and
(c) the arrangement is genuinely agreed to by the employer and 		
employee.

3. The employer must ensure that the individual flexibility arrangement:
(a) is in writing; and
(b) includes the name of the employer and employee; and
(c) is signed by the employer and employee and if the employee is under
		 18 years of age, signed by a parent or guardian of the employee; and
(d) includes details of:
		 (i) the terms of the enterprise agreement that will be varied by the 		
		arrangement; and
		 (ii) how the arrangement will vary the effect of the terms; and
		 (iii) how the employee will be better off overall in relation to the 		
		 terms and conditions of his or her employment as a result of the 		
		arrangement; and
(e) states the day on which the arrangement commences.
4. The employer must give the employee a copy of the individual flexibility
arrangement within 14 days after it is agreed to.
5. The employer or employee may terminate the individual flexibility
arrangement:
(a) by giving no more than 28 days written notice to the other party to the
arrangement; or
(b) if the employer and employee agree in writing-at any time.

2. The employer must ensure that the terms of the individual flexibility
arrangement:
(a) are about permitted matters under section 172 of the Fair Work Act
2009 ; and
(b) are not unlawful terms under section 194 of the Fair Work Act 2009;
and
(c) result in the employee being better off overall than the employee 		
would be if no arrangement was made.
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Schedule 2

Model Consultation Term

The FW Regulations include a model consultation term.
The model consultation term below will automatically
be taken to be a term of your enterprise agreement if no
other consultation term is included.
1. This term applies if the employer:
(a) has made a definite decision to introduce a major change to 		
production, program, organisation, structure or technology in relation to
its enterprise that is likely to have a significant effect on the employees; or
(b) proposes to introduce a change to the regular roster or ordinary 		
hours of work of employees.
Major change
2. For a major change referred to in paragraph (1)(a):
(a) the employer must notify the relevant employees of the decision to
introduce the major change; and
(b) subclauses (3) to (9) apply.
3. The relevant employees may appoint a representative for the purposes of
the procedures in this term.
4. If:
(a) a relevant employee appoints, or relevant employees appoint, a 		
representative for the purposes of consultation; and
(b) the employee or employees advise the employer of the identity of the
representative;
the employer must recognise the representative.
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5. As soon as practicable after making its decision, the employer must:
(a) discuss with the relevant employees:
		 (i) the introduction of the change; and
		 (ii) the effect the change is likely to have on the employees; and
		 (iii) measures the employer is taking to avert or mitigate the adverse
		 effect of the change on the employees; and
(b) for the purposes of the discussion-provide, in writing, to the relevant
employees:
		 (i) all relevant information about the change including the nature of
		 the change proposed; and
		 (ii) information about the expected effects of the change on the 		
		employees; and
		 (iii) any other matters likely to affect the employees.
6. However, the employer is not required to disclose confidential or
commercially sensitive information to the relevant employees.
7. The employer must give prompt and genuine consideration to matters
raised about the major change by the relevant employees.
8. If a term in this agreement provides for a major change to production,
program, organisation, structure or technology in relation to the enterprise
of the employer, the requirements set out in paragraph (2)(a) and
subclauses (3) and (5) are taken not to apply.
9. In this term, a major change is likely to have a significant effect on
employees if it results in:
(a) the termination of the employment of employees; or
(b) major change to the composition, operation or size of the employer's
workforce or to the skills required of employees; or
(c) the elimination or diminution of job opportunities (including 		
opportunities for promotion or tenure); or
(d) the alteration of hours of work; or
(e) the need to retrain employees; or
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(f) the need to relocate employees to another workplace; or
(g) the restructuring of jobs.
Change to regular roster or ordinary hours of work
10. For a change referred to in paragraph (1)(b):
(a) the employer must notify the relevant employees of the proposed 		
change; and
(b) subclauses (11) to (15) apply.
11. The relevant employees may appoint a representative for the purposes
of the procedures in this term.

(c) invite the relevant employees to give their views about the impact 		
of the change (including any impact in relation to their family or caring
responsibilities).
14. However, the employer is not required to disclose confidential or
commercially sensitive information to the relevant employees.
15. The employer must give prompt and genuine consideration to matters
raised about the change by the relevant employees.
16. In this term:
"relevant employees " means the employees who may be affected by a
change referred to in subclause (1).

12. If:
(a) a relevant employee appoints, or relevant employees appoint, a 		
representative for the purposes of consultation; and
(b) the employee or employees advise the employer of the identity of the
representative;
the employer must recognise the representative.
13. As soon as practicable after proposing to introduce the change, the
employer must:
(a) discuss with the relevant employees the introduction of the change;
and
(b) for the purposes of the discussion-provide to the relevant 			
employees:
		 (i) all relevant information about the change, including the nature of
		 the change; and
		 (ii) information about what the employer reasonably believes will be
		 the effects of the change on the employees; and
		 (iii) information about any other matters that the employer reasonably
		 believes are likely to affect the employees; and
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Schedule 3

Model Dispute Resolution Term

Note: If Fair Work Commission arbitrates the dispute, it may also use the
powers that are available to it under the Act.

The FW Regulations include a model dispute resolution
term.

A decision that Fair Work Commission makes when arbitrating a dispute
is a decision for the purpose of Div 3 of Part 5.1 of the Act. Therefore, an
appeal may be made against the decision.

The model consultation term (below) will automatically
be taken to be a term of your enterprise agreement if no
other dispute resolution term is included.

6. While the parties are trying to resolve the dispute using the procedures in
this term:

1. If a dispute relates to:
(a) a matter arising under the agreement; or
(b) the National Employment Standards;
this term sets out procedures to settle the dispute.
2. An employee who is a party to the dispute may appoint a representative
for the purposes of the procedures in this term.
3. In the first instance, the parties to the dispute must try to resolve the
dispute at the workplace level, by discussions between the employee or
employees and relevant supervisors and/or management.
4. If discussions at the workplace level do not resolve the dispute, a party to
the dispute may refer the matter to Fair Work Commission.

(a) an employee must continue to perform his or her work as he or 		
she would normally unless he or she has a reasonable concern about an
imminent risk to his or her health or safety; and
(b) an employee must comply with a direction given by the employer 		
to perform other available work at the same workplace, or at another 		
workplace, unless:
		 (i) the work is not safe; or
		 (ii) applicable occupational health and safety legislation would not 		
		 permit the work to be performed; or
		 (iii) the work is not appropriate for the employee to perform; or
		 (iv) there are other reasonable grounds for the employee to refuse to
		 comply with the direction.
7. The parties to the dispute agree to be bound by a decision made by Fair
Work Commission in accordance with this term.

5. The Fair Work Commission may deal with the dispute in 2 stages:
(a) the Fair Work Commission will first attempt to resolve the dispute as
it considers appropriate, including by mediation, conciliation, expressing
an opinion or making a recommendation; and
(b) if the Fair Work Commission is unable to resolve the dispute at the
first stage, the Fair Work Commission may then:
		 (i) arbitrate the dispute; and
		 (ii) make a determination that is binding on the parties.
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Schedule 4

Disclosure of financial benefit

Disclosure by bargaining representative of financial benefits
as a consequence of proposed enterprise agreement
This document is prepared by [Name of organisation or employer] in
relation to a proposed enterprise agreement ( [Name of proposed enterprise
agreement] ).
Certain financial benefits that will be, or can reasonably be expected to be,
received or obtained as a direct or indirect consequence of the operation of
one or more terms (beneficial terms) of a proposed enterprise agreement
must be disclosed to employees before they vote on the agreement. The
nature and (as far as reasonably practicable) the amount of each such
benefit, and the name of each person who will or can reasonably be
expected to receive, or provide, each such benefit must be disclosed in the
following table, using a separate section for each beneficial term.

Beneficial term: [insert, e.g. clause number]
Nature of financial
benefit
[Describe nature
of section 179
disclosable benefit
or section 179A
disclosable benefit]

Amount of financial
benefit

Name of beneficiary

Name of provider

[Describe (as far as
reasonably practicable)
amount of benefit.
This could be the
total amount or, for a
recurring benefit, the
amount and frequency.
If not reasonably
practicable to describe
amount of benefit, set
out the basis on which
the amount is or will be
determined.]

[Name of each
beneficiary]

[Name of each
person who will
or can reasonably
be expected to
provide the benefit
(if known). This
does not need
to be a party to
the proposed
enterprise
agreement.]

Beneficial term: [insert, e.g. clause number]
Nature of financial
benefit

Amount of financial
benefit

Name of beneficiary

Name of provider

Examples of benefits that must be disclosed include director's fees,
management fees, brokerage fees, commissions, dividends and trust and
share distributions. See sections 179 and 179A of the Fair Work Act 2009.
Name of authorised person: [Full name of person authorised to give
document on behalf of organisation or prepare document on behalf of
employer]
Signature of authorised person:
Date: [Date on which document is signed by authorised person]
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Schedule 5

Notice of Representational Rights

The FW Regulations include the NERR. As a guide we
have set out the most recent iteration of this NERR is
set out below (as at November 2019), however you should
consult the FWC website before commencing bargaining
to ensure you are using the most up to date version of the
NERR.
Schedule 2.1—Notice of employee representational
rights
(regulation 2.05)

FW Act 2009, subsection 174(1A)
[Name of employer] gives notice that it is bargaining in relation to an
enterprise agreement ([name of the proposed enterprise agreement]) which
is proposed to cover employees that [proposed coverage].

What is an enterprise agreement?
An enterprise agreement is an agreement between an employer and its
employees that will be covered by the agreement that sets the wages and
conditions of those employees for a period of up to 4 years. To come into
operation, the agreement must be supported by a majority of the employees
who cast a vote to approve the agreement and it must be approved by an
independent authority, Fair Work Commission.

If you are an employee who would be covered by
the proposed agreement:

as a bargaining representative. In either case you must give a copy of the
appointment to your employer.
[If the agreement is not an agreement for which a low paid authorisation
applies—include:]
If you are a member of a union that is entitled to represent your industrial
interests in relation to the work to be performed under the agreement, your
union will be your bargaining representative for the agreement unless you
appoint another person as your representative or you revoke the union’s
status as your representative.
[If a low paid authorisation applies to the agreement—include:]
Fair Work Commission has granted a low paid bargaining authorisation
in relation to this agreement. This means the union that applied for the
authorisation will be your bargaining representative for the agreement
unless you appoint another person as your representative, or you revoke the
union’s status as your representative, or you are a member of another union
that also applied for the authorisation.
[if the employee is covered by an individual agreement based transitional
instrument—include:]

If you are an employee covered by an individual
agreement:
If you are currently covered by an Australian Workplace Agreement (AWA),
individual transitional employment agreement (ITEA) or a preserved
individual State agreement, you may appoint a bargaining representative for
the enterprise agreement if:
►►the nominal expiry date of your existing agreement has passed; or
►►a conditional termination of your existing agreement has been made (this

is an agreement made between you and your employer providing that if
the enterprise agreement is approved, it will apply to you and your
individual agreement will terminate).

You have the right to appoint a bargaining representative to represent you
in bargaining for the agreement or in a matter before Fair Work Commission
about bargaining for the agreement.

Questions?

You can do this by notifying the person in writing that you appoint that
person as your bargaining representative. You can also appoint yourself

If you have any questions about this notice or about enterprise bargaining,
please speak to your employer or bargaining representative, or contact the
Fair Work Ombudsman or the Fair Work Commission.
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Partner, Brisbane

TRAINING
Clayton Utz has developed a series of comprehensive
training courses for managers on minimising the risks
associated with termination of employment. These
courses include training in the key area of managing
performance and conduct and provide managers with
tailored one-on-one coaching.
Please contact us to find the training course that’s
right for you. Alternatively, we can arrange customised
training programs with targeted materials to meet
your organisation’s specific learning and business
needs.

www.claytonutz.com

