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Between climate change and an early State election, 

2008 saw major new environmental initiatives on the 

Commonwealth front, and significant changes to the 

political landscape of Western Australia.

Through its Green and White Papers the 

Federal Government has set Australia on the path of a 

carbon trading programme, which promises to be the 

most comprehensive and extensive in the world. 

It will affect all businesses in Australia (either directly or 

indirectly), as well as consumers and taxpayers. 

We now await the details in the actual legislation.

The 2008 State election saw a major shift in 

Western Australia’s political agenda. This was 

dramatically evidenced through the lifting of the uranium 

mining ban, and the approval of James Price Point as the 

site for a liquefied natural gas precinct. And, although 

we did not see any major amendments to environmental 

legislation in Western Australia in 2008 (other than 

dangerous goods legislation), we anticipate that 

legislative amendments may be on the agenda for 2009. 

I invite you to peruse this second Annual Review of 

Environmental and Planning Law in Western Australia. 

If you wish to discuss anything raised in this review 

please do not hesitate to contact us.

Environment and Planning Law in 
Western Australia - Review 2008

Brad Wylynko
Partner, Perth
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The 2008 September election resulted 
in the formation of a new 
Liberal-National Coalition State 
Government led by the Premier, the 
Honourable Colin Barnett. Key Cabinet 
ministers include the Honourable 
Donna Faragher (Minister for 
Environment), the Honourable 
John Day (Minister for Planning), 
the Honourable Norman 
Moore (Minister for Mines and 
Petroleum; Minister for Fisheries) 
and the Honourable Dr Graham 
Jacobs (Minister for Water).

The new Government has been 
quick to make its mark.

Department of Industry and 
Resources restructure

The Liberal-National Government 
has transferred the functions of the 
Department of Industry and Resources 
(DoIR) to three new departments: the 
Department of Mines and Petroleum, 
the Department of State Development, 
and the Department of Commerce.

The Department of Mines and 
Petroleum deals with the resources 
sector and has a mining and 
petroleum regulatory role, while 
the Department of State Development 
focuses on strategic development of 
Western Australia, particularly 
major State development 
projects and strategic development 
policy. DoIR’s science and functions 
have been transferred to the 
Department of Commerce.

Uranium mining ban lifted

The Liberal-National Government 
formally lifted the Labor 
Government-imposed ban on uranium 
mining in Western Australia in 
November 2008. Lifting the uranium 
ban provides a significant economic 
opportunity for the State and will 
allow Western Australia to play 
a greater role in climate change 
mitigation by selling uranium 
to countries under the Nuclear 
Non-Proliferation Treaty for power 
generation. Major uranium projects 
will most likely be subject to 
State Agreement Acts; that is, they 
will be dealt with by the Premier as 
the Minister for State Development.

Kimberley LNG precinct

After extensive consideration, the 
Liberal-National Government chose 
James Price Point (60 kilometres north 
of Broome) as the site for a liquefied 
natural gas (LNG) precinct in the 
Kimberley. The exact location of the 
precinct will be determined after the 
consideration of cultural, heritage and 
environmental values of the area and 
further technical feasibility studies. 
The site was recommended by the 
Environmental Protection Authority 
(EPA). James Price Point provides a 
range of potential development sites 
along a �0 kilometre coastal strip.

Resource and mining 
approvals process review

In late 2008, the Western 
Australian Minister for Mines and 
Petroleum, the Honourable Norman 
Moore, announced a review to 
overhaul the current approvals 

process and to provide greater 
certainty and confidence in the 
mining and resources sector.

The review will involve:

examining existing approvals 
processes (environmental, 
tenure, planning, native title and 
Aboriginal heritage) necessary for 
mining and petroleum activity in 
Western Australia;

identifying potential legislative 
and policy amendments to address 
inadequacies in the existing 
approvals processes; 

developing a framework to support 
faster approvals and better 
co-ordination across agencies 
(including decision-making 
time-frames);

providing a schedule for the 
efficient implementation of 
administrative and legislative 
changes and ongoing review 
of the implementation of those 
changes; and

identifying and analysing key 
stakeholder concerns.

The Minister announced that an 
industry advisory group chaired 
by Peter Jones (a former Resources 
Minister in the administration 
of Sir Charles Court) would 
conduct the review. 

The advisory group is expected 
to present an interim report in 
February 2009 and a final report 
by the end of April 2009. 

•

•

•

•

•

Western Australia
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Environmental 
Protection Act �986
As the principal piece of 
environmental legislation in 
Western Australia, the Environmental 
Protection Act �986 (EP Act) provides 
for the prevention, control and 
abatement of environmental pollution 
and for the conservation, preservation, 
protection, enhancement and 
management of the environment.

Key legislative amendments

There were no major amendments 
to the EP Act during 2008.

Key policy amendments

EPA Guidance Statement No. 33 

In May 2008, the EPA released 
the final version of its guidance 
statement number ��, “Environmental 
Guidance Statement for 
Planning and Development”.

According to the EPA, the main 
purposes of the guidance 
statement are:

to provide information and advice 
to assist participants in land 
use planning and development 
processes to protect, conserve and 
enhance the environment; and

to describe the processes 
that the EPA may apply under the 
EP Act to land use planning 
and development in Western 
Australia, and in particular to 
describe the environmental impact 
assessment process applied by the 
EPA to schemes.

•

•

In other words, this guidance 
statement is a tool designed to 
assist in integrating planning and 
development, and environmental 
considerations into a developer or 
local authority’s decision-making 
processes. In this regard, the 
guidance statement cross-references 
planning instruments and processes 
with EPA processes and provides 
a “one-stop shop” for identifying 
potential environmental factors that 
may impact on land development.

Environmental Audit 
Provisions in Licences

The DEC released a policy statement 
on 28 April 2008 stating that, as from 
that date, occupiers of prescribed 
premises would need to report 
annually on compliance with the 
conditions of their EP Act licences 
to the Chief Executive Officer. 
The policy statement notes that 
the DEC will insert a standard 
condition, in accordance with 
section 62A of the EP Act, in all 
new licences issued after 28 April 
2008 requiring the submission of an 
annual audit compliance report.

The purpose of the condition is to 
require a company to self-monitor 
its compliance with licence 
conditions and to complement audit 
activities undertaken by the DEC. 
This condition was only previously 
applied in ministerial statements.

To assist industry in preparing 
annual audit compliance reports, 
the DEC has published a pro forma 
report document, a frequently asked 
questions fact sheet, and a “Guideline 

for Industry Licences for Annual 
Audit Compliance Reports”.

Key Western Australia 
Environmental Approvals

In 2008 the Minister for Environment 
issued 22 ministerial statements 
authorising the implementation 
of significant proposals under the 
EP Act. Approved proposals included 
a new ��0 megawatt gas power plant 
in Neerabup and further refinements 
to, or components of, the Gorgon 
Gas Project, and port upgrades at 
Dampier, Oakajee and Port Hedland. 

In late 2008 the EPA recommended 
that the Minister approve a new 
desalination plant at Binningup and a 
new biomass power plant at Manjimup.

Major enforcement actions

Kalgoorlie mining company 

On 2� July 2008, a Kalgoorlie mining 
company, Barrick (Kanowna) Limited 
(Barrick) accepted and paid a fine of 
$2�,000 for causing environmental 
harm under section �0B(2) of the 
EP Act. The penalty resulted from 
a spill from the company’s tailings 
storage facility north of Kalgoorlie. 
Approximately �.� million litres 
of tailings slurry were discharged 
into the environment and affected 
a vegetated area of �.� hectares. 
Barrick undertook remediation of the 
area affected by the spill by removing 
the tailings and contaminated soil and 
re-seeding vegetation. The penalty 
was a modified penalty administered 
under section 99A of the EP Act. 



6

Hazelmere rendering company 

A rendering company, Derby 
Industries Pty Ltd, trading as Talloman 
(Talloman), was fined under section 
�9(�)(a) of the EP Act for emitting 
an unreasonable odour from its 
facility in Hazelmere. After receiving 
complaints from nearby residents, 
the DEC carried out an investigation 
which confirmed that an odour 
emission occurred on 2� June 2006. 
Talloman was directed by the DEC to 
carry out extensive odour reduction 
works, including making significant 
changes to its waste water treatment 
plant and process management 
equipment. Talloman accepted and 
paid a modified penalty of $25,000.

Kambalda tailings storage

St Ives Goldmining Company Pty Ltd 
was issued with a modified penalty, 
namely a fine of $12,500, on 
� December 2008. The company was 
alleged to have failed to conduct 
visual inspections of the tailings 
storage area at its mining facility 
located �� kilometres south of 
Kambalda. This subsequently 
resulted in an estimated ��0 
kilolitres of hyper-saline water 
being discharged from a return 
water dam into the environment, 
contrary to its EP Act licence.

Environmental impact 
assessment process review

On 27 February 2008, the then 
Minister for Environment, the 
Honourable David Templeman MLA, 
and the chairman of the EPA, 
Dr Paul Vogel, announced a review of 

the environmental impact assessment 
(EIA) process in Western Australia. 
The review was intended to 
identify ways to streamline the EIA 
process, remove duplication and 
to better integrate environmental 
approvals with other approval 
processes. Appeals and ministerial 
processes were not within the 
scope of the review.

We understand from the EPA that 
the review process is now complete 
and that the final report is intended 
to be finalised and forwarded to 
the Minister in mid-February 2009. 

Planning and Development 
Act 200� (WA)
The Planning and Development 
Act 200� (WA) (PD Act) is the 
primary piece of legislation 
governing planning in the State.

Key legislative amendments

Notice confirming the legal effect 
(commencement) of the Greater 
Bunbury Region Scheme was 
gazetted on 2� January 2008. 
As we reported in our 2007 Review, 
the Scheme regulates future land 
uses in the City of Bunbury and the 
Shires of Capel, Dardanup and 
Harvey in anticipation of growth 
within the region.

Key policy amendments

Updated residential design codes, 
guiding local government in the 
assessment and determination of 
residential development proposals 

throughout the State, were gazetted 
on 29 April 2008 in the form of 
 “State Planning Policy �.� Residential 
Design Codes (Variation �)”.

The Western Australian Planning 
Commission (WAPC) issued 
 “Draft State Planning Policy �.6 
Development Contributions for 
Infrastructure” for public comment 
in May 2008. Submissions 
closed in July 2008. The final 
form of the State Planning Policy, 
when gazetted, will guide local 
government and proponents on 
the principles and considerations 
to be applied in the calculation 
and imposition of development 
contributions for infrastructure in 
new and established urban areas.

Key case law

Three significant decisions issued 
by the State Administrative Tribunal 
(SAT) in 2008 concerned the 
hierarchy of metropolitan centres, the 
issue of legal standing to participate 
in SAT review proceedings, and 
the SAT’s consideration of the first 
wind turbine proposal in an urban 
setting in Western Australia.

Tah Land Pty Ltd and Western 
Australian Planning Commission 
[2008] WASAT 227

Tah Land, the owner of the existing 
Kingsway City Shopping Centre in 
Madeley, prepared a structure plan 
setting out a planning framework to 
facilitate the expansion of the centre. 
Tah Land proposed to double the 
retail area of the existing shopping 
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centre and introduce a second 
discount department store (Target) 
and a second supermarket (Coles) 
into the centre. 

Tah Land lodged its structure plan 
with the City of Wanneroo (City) for 
consideration. Following the City’s 
initial refusal to consider the structure 
plan, and Tah Land’s first application 
to the SAT to review the City’s 
deemed refusal, the City advertised 
the structure plan for public comment 
and went on to approve the structure 
plan subject to a number of conditions, 
including a limit on the retail nett 
lettable area sought by Tah Land. 
The City duly submitted the structure 
plan to the WAPC for its consideration. 

The WAPC refused to adopt the 
structure plan. Tah Land applied to 
the SAT for a second time in order to 
review the WAPC’s refusal. Before 
the SAT heard Tah Land’s application, 
the City reconsidered its earlier 
decision and resolved to support the 
original version of the structure plan 
without any limit on the retail nett 
lettable area sought by Tah Land.

The SAT decided that Tah Land’s 
proposal to double the retail nett 
lettable area of the existing shopping 
centre (from ��,��� m² to �2,000m²) 
and introduce a second discount 
department store would change 
the designated function of the 
shopping centre under the strategic 
and statutory planning framework 
from a district centre to a regional 
centre. The SAT held that this change 
in centre function was “plainly and 

manifestly inconsistent” with Perth’s 
hierarchy of metropolitan centres 
(contained in the WAPC’s State 
Planning Policy 4.2 - Metropolitan 
Centres Policy Statement for the Perth 
Metropolitan Region). The SAT could 
find “no cogent and adequate reason” 
to support a departure from the 
centre hierarchy.

The SAT accordingly affirmed and 
upheld the WAPC’s decision to 
refuse to adopt the structure plan.

ING Development Australia Pty Ltd 
and Western Australian Planning 
Commission [2008] WASAT 104

ING Development proposed to 
develop a commercial, mixed use 
precinct on Victoria Quay, within the 
Port of Fremantle. The relevant land 
was reserved under the Metropolitan 
Region Scheme for “Public Purposes 
(Special Uses)”, and any use or 
development of that land was 
therefore controlled by the WAPC 
rather than the local council (which 
was in this case the City of Fremantle). 
The WAPC granted planning approval 
for the Victoria Quay development, 
subject to a number of conditions. 
ING Development applied to the SAT 
to review some of the conditions.

Both the City of Fremantle and the 
Fremantle Society applied to the 
SAT for leave to participate in the 
proceedings in one or other of two 
ways: either through intervention or 
through the making of submissions.

By way of background, section 2�� 
of the PD Act prevents the SAT from 
exercising its power, under section �8 
of the State Administrative Tribunal 
Act 200� (WA) (SAT Act), to join a 
person as a party to a review of a 
planning decision. Accordingly, a 
person who is not a party but who 
wishes to participate in the review 
of a planning decision in Western 
Australia must apply for leave either 
to intervene in the proceedings or 
to make submissions to the SAT:

Beyond their submissions, people 
who take a particular interest in 
a proposed development have no 
further role to play. Unlike in some 
other jurisdictions in Australia, no 
third party rights of review exist under 
the PD Act. Section 243 of the PD Act, 
and its predecessor s63 of the [Town 
Planning and Development Act 1928 
(WA)], suggest a clear legislative 
intention to limit the rights of third 
parties in the planning process. 
(Judge J Chaney, at page ��.)

Leave to intervene

Section �7(�) of the SAT Act 
provides that:

The Tribunal may give leave at 
any time for a person to intervene 
in a proceeding on conditions, if 
any, that the Tribunal thinks fit.

Subject to any conditions imposed 
by the SAT on the intervention, 
the grant of leave to intervene 
gives a person all the rights of an 
original party to the proceedings. 
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The SAT considered that a 
person applying for intervention 
must demonstrate:

a sufficient interest that might be 
affected by the outcome of review 
proceedings which justifies 
the grant of the right to 
participate actively in the SAT’s 
decision-making process (the 
interest has to be something 
more than a mere intellectual 
or emotional interest or concern 
in the subject matter of the 
proceedings, but does not, in every 
case, have to be a legal interest); 
and

that the applicant’s intervention 
is necessary to enable the SAT to 
meet the objectives of the SAT Act 
and the PD Act, which include to:

provide an efficient and 
effective land use planning 
system;

promote the sustainable use 
and development of land;

review decisions fairly and 
according to the substantial 
merits of the case;

produce the correct and 
preferable decision.

Applying these criteria to the City of 
Fremantle and the Fremantle Society, 
the SAT held that neither had a 
sufficient interest in the outcome of 
the review proceedings to justify the 
grant of the right to intervene in the 
ING Development review proceedings.

a.

b.

i.

ii.

iii.

iv.

Leave to make submissions

Section 2�2 of the PD Act 
provides that:

The State Administrative Tribunal 
may receive or hear submissions 
in respect of an application from 
a person who is not a party to the 
application if the Tribunal is of 
the opinion that the person has a 
sufficient interest in the matter.

The SAT referred to the Court of 
Appeal’s consideration of the type 
of interest which might constitute 
a “sufficient interest” for the 
purposes of section 2�2 of the PD 
Act. The Court of Appeal in Shire 
of Augusta-Margaret River v Gray 
& Anor (200�) WASCA 227 had held 
that a “sufficient interest” to make 
submissions under section 2�2 of the 
PD Act meant an interest that would 
give the party standing to apply for 
judicial review and which would 
pass the High Court of Australia’s 
test for standing. Once a sufficient 
interest had been established, the 
SAT could proceed to exercise its 
discretion to decide whether or not 
to grant leave to make submissions.

ING Development sought to amend 
planning approval conditions 
regulating traffic, parking and 
pedestrian access matters 
associated with its Victoria Quay 
development. The SAT held that 
the City of Fremantle, whose 
high level involvement as a local 
government entity was required 
to satisfy those conditions of ING 
Development’s approval, had 

shown a sufficient interest to be 
granted leave to make submissions 
to the SAT in the proceedings. 

In contrast, the SAT held that 
the Fremantle Society did not 
satisfy the sufficient interest 
test to make submissions in 
the review proceedings:

...while I acknowledge the genuine 
and strongly felt views of its members, 
the Fremantle Society does not satisfy 
the test for sufficient interest under 
s242 of the PD Act. As has already 
been observed, the mere existence 
of constitutional objectives is not 
sufficient to give standing. Nor is 
it sufficient that members of the 
organisation hold genuine and strong 
intellectual or emotional concerns 
about the proposed development, 
and have a strong interest in having 
what they see as the proper planning 
outcome achieved....Nor is it 
sufficient that the Fremantle Society 
has actively sought to influence the 
original decision-maker [in this case, 
the Western Australian Planning 
Commission]. Its submissions to the 
City and the WAPC would, to the 
extent they are relevant, be before the 
Tribunal as part of the s24 bundle. 
(Judge J Chaney, page 2�.)
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APP Corporation Pty Ltd and 
City of Perth [2008] WASAT 291

Stockland Development had 
commenced construction of a five 
storey commercial building on 
Adelaide Terrace in Perth’s CBD when 
its project manager, APP Corporation 
Pty Ltd (APP), applied on its behalf 
for development approval to install 
and operate three vertical axis 
wind turbines (similar in shape to 
an egg-beater rather than the 
traditional propeller shape) 
on the roof of the building. 

The proposed use of the 
Dutch-developed “Turby” wind 
turbines would constitute a first 
in Australia and a first for a wind 
turbine in an urban location in 
Western Australia. The addition of 
the Turbys would enable Stockland’s 
building to achieve another first 
for Western Australia - a 6 star 
Green Building Council of Australia 
Green Star Environmental rating.

The SAT first assessed the Stockland 
site’s zoning and the character of its 
locality. The site is located within 
the Adelaide Precinct of the City of 
Perth’s City Planning Scheme No.2 
(CPS2). The Precinct Plan stated 
that the Adelaide Precinct was to be 
developed as a residential quarter, 
with a secondary function as a 
general office district. Office and 
business services were a permitted 
use on the Stockland site. With the 
benefit of considering expert evidence 
called by both parties, the SAT agreed 
with the APP expert witness and 
concluded that the site was located 

within a locality which was not a 
predominantly residential precinct; 
rather it constituted a predominantly 
diverse urban environment.

Having assessed the character 
of the locality as a diverse urban 
environment, the SAT formed the view 
that Perth’s urban CBD landscape 
is not static given constant moving 
streams of traffic, ferries sailing 
across the Swan River and the 
area’s many trees swaying in the 
wind. The SAT therefore concluded 
that the movement of the wind 
turbines, within this landscape, 
would not cause a visual distraction 
and would only have limited visual 
impact on a small number of 
neighbouring residential apartments.

The inner city location of the site and 
the urban character of the locality 
also assisted the SAT to conclude that 
any noise generated by the operation 
of the wind turbines would generally 
be inaudible from neighbouring 
residential apartments when 
assessed against the ambient noise 
of traffic and general CBD activity.

In concluding that the wind turbine 
proposal was consistent with orderly 
and proper planning, the SAT noted 
the City of Perth’s CPS2 objective to 
ensure development is carried out 
in an efficient and environmentally 
responsible manner which, amongst 
other things, promotes an energy 
efficient environment. The SAT also 
had regard to State Planning Policy 
No.2 - Environment and Natural 
Resources Policy which encourages 

planning decisions to promote 
energy efficient development and 
supports the use of alternative 
energy generation.

The SAT set aside the City of Perth’s 
refusal, and granted conditional 
development approval allowing 
the installation and operation of 
the three Turbys wind turbines on 
the roof of Stockland’s building.

Mining Act �978

Performance bond increases

The minimum rate for performance 
bonds in respect of mining projects 
was increased on � July 2008 from 
$�0,000 to $20,000 per hectare for 
a waste dump or tailings facility, 
following recommendations arising 
from DoIR’s Review of Mining 
Securities in WA. The increase 
was met with some concern from 
mining companies, particularly 
once the effects of the global 
financial crisis began to be felt.

In mid-December, however, the 
Minister for Mines and Petroleum, 
announced that a moratorium would 
be placed on the rate rises from 
� January 2009 until the end of 
2009. The Minister stated that the 
Government would then re-evaluate 
the economic climate and the 
likely effect of the reintroduction 
of the rate rises.
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Water Law 

Reform - Key legislative 
amendments

On �� January 2008, sections 
2 to �0 of the Water Resources 
Legislation Amendment Act 2007 
(WA) (Amendment Act) were 
proclaimed (sections � and �� came 
into effect in December 2007). 

The Amendment Act is the first 
phase in the previous State 
government’s two-phase water law 
reform programme. A key objective 
of the reform programme is the 
consolidation of approximately �� 
pieces of water-related legislation 
into three acts. The Amendment 
Act abolished the Water and 
Rivers Commission, transferring 
the Commission’s powers and 
functions to the Minister for 
Water Resources and the CEO 
of the Department of Water.

According to the Department of 
Water’s National Water Initiative 
achievements report 2008, legislation 
required for phase two of the water 
law reform programme is in various 
stages of legislative drafting. 

In particular, a detailed review of the 
ninth draft of the Water Services 
Bill and the drafting instructions for 
the Water Resources Management 
Bill were submitted to Parliamentary 
Counsel in September 2008. 
According to the report, phase two 
of the water law reform programme 
will result in the “wide-ranging 
modernisation, streamlining and 
updating of existing water services 

and water resources management 
legislation”. The report does 
not provide any time-frames 
for completion of the water 
law reform programme.

Contaminated Sites 
Act 200�

End of grace period for 
 “innocent owners”

On � December 2008, the grace 
period granted to “innocent owners” 
of contaminated land ended.

Section 6� of the Contaminated 
Sites Act 200� (CS Act) provided 
owners of land two years (from the 
commencement of the CS Act) to 
discover and disclose contamination. 
An exemption certificate (specifying 
the extent that the owner of the land 
is not responsible for the remediation 
of the land) could then be granted by 
the Contaminated Sites Committee 
if it was of the opinion that:

the owner did not cause or 
contribute to the contamination;

the owner did not fail to prevent 
the contamination of the land; and 

the land was contaminated at the 
time the person became an owner 
of the land and at that time the 
owner did not know, or suspect, 
and could not reasonably have 
known, or suspected, that the land 
was contaminated.

•

•

•

Accordingly, the end of the grace 
period means that owners of 
contaminated land can no longer 
apply for an exemption certificate. 
Owners are responsible for the 
remediation of their land unless 
they can transfer remediation 
obligations to another party (ie. the 
party who caused the pollution).

Dangerous Goods 
Safety Act 200�

Dangerous Goods 
Safety Regulations

The Dangerous Goods Safety Act 
200� (WA) (in this section, Act) 
entered into force on �� March 2008, 
replacing the existing Explosives and 
Dangerous Goods Act �96� (WA) 
and Dangerous Goods Transport 
Act �998 (WA). In summary, the 
Act creates a general duty of care 
to minimise risk from dangerous 
goods to people, property and the 
environment, narrows the scope for 
exemptions, makes provision for the 
Chief Dangerous Goods Officer to 
require audits of premises at the 
owner’s or manager’s expense, and 
allows for officers of a corporation 
to be made personally liable for 
offences against the Act, with the 
onus of proof falling on the officers.

A number of regulations (Dangerous 
Goods Safety Regulations) 
also entered into force along 
with the Act, including:

the Dangerous Goods Safety 
(General) Regulations 2007 (WA) 
(General Regulations);

•
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the Dangerous Goods Safety 
(Storage and Handling of 
Non-explosives) Regulations 
2007 (WA) (Storage and Handling 
Regulations);

the Dangerous Goods Safety 
(Road and Rail Transport of 
Non-explosives) Regulations 2007 
(WA) (Road and Rail Regulations);

the Dangerous Goods Safety 
(Goods in Ports) Regulations 2007 
(WA) (Ports Regulations);

the Dangerous Goods Safety 
(Explosives) Regulations 2007 (WA) 
(Explosives Regulations);

the Dangerous Goods Safety 
(Major Hazard Facilities) 
Regulations 2007 (WA) (Major 
Hazard Facilities Regulations); and

the Dangerous Goods Safety 
(Security Risk Substances) 
Regulations 2007 (WA) (Security 
Risk Substances Regulations).

The General Regulations deal with 
general matters relating to dangerous 
goods in all situations, such as the 
definition of “dangerous goods”, and 
how to apply for an exemption, and 
provide infringement notice forms.

The Storage and Handling Regulations 
are intended to provide for the safe 
storage and handling of dangerous 
goods other than those in Class � 
(explosives), Division 6.2 (infectious 
substances) and Class 7 (radioactive 
material). The Storage and Handling 
Regulations set out the duties of 

•

•

•

•

•

•

manufacturers, importers, suppliers, 
licence-holders and persons at 
dangerous goods sites. They also 
provide for licensing of dangerous 
goods sites, risk assessment and 
control, emergency management and 
planning, dangerous goods pipelines, 
dangerous goods incidents, and 
rural and small quantity 
dangerous goods locations.

The Road and Rail Regulations set out 
the obligations of persons (including 
consignors, vehicle-owners, drivers, 
prime contractors, rail operators, 
packers, loaders, transferors and 
occupiers) involved in the transport 
of non-explosive dangerous goods by 
road and rail. The obligations relate 
to packaging, marking, labelling, 
placarding, safety standards, 
incidents resulting in a dangerous 
situation, stowage, segregation, 
bulk transfer, documentation, 
driving and licensing.

The Ports Regulations set out the 
obligations on persons (including 
consignors, consignees, prime 
contractors, harbour masters, berth 
operators and vessel masters) 
who are dealing with dangerous 
goods in ports.

The Major Hazard Facilities 
Regulations provide a definition of 
a “major hazard facility”, and detail 
the obligations which apply to: 

operators of places that 
have been classified as a major 
hazard facility; 

•

operators of places still awaiting 
classification; and 

operators who have received a 
notice stating that a decision 
has been made not to classify 
the place as a major hazard 
facility, but are aware that one 
of the substances or categories 
of substances in Schedule � 
of the Major Hazard Facilities 
Regulations may surpass its critical 
quantity (as determined pursuant 
to the regulations).

The Explosives Regulations deal with 
security clearances, licensing, signage 
at explosives facilities, the duties 
of licence-holders and persons at 
explosives sites, reporting in relation 
to explosives, emergencies and the 
packaging, importing, exporting, 
manufacture, storage, transport, 
supply, use and disposal of explosives. 

The Security Risk Substances 
Regulations set out the duties placed 
on a person who possesses, imports, 
exports, manufactures, stores, 
transports or supplies any substance 
that contains more than �� percent 
ammonium nitrate but which is not 
an explosive or an aqueous solution.

•

•
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As there were no significant cases 
relating to environmental protection 
legislation in Western Australia, we 
provide the following summary of 
key case law in other Australian 
jurisdictions, which may have some 
application to Western Australia.

South Australia

Gould v Austral Tree & Stump 
Services Pty Ltd [2008] 
SASC 124; [2008] SASC 149

In this case the South Australian 
Supreme Court found Austral Tree 
& Stump Services and a director of 
Austral guilty of removing native 
vegetation contrary to section 26 of 
the Native Vegetation Act �99� (SA). 
Austral was engaged by another 
company to clear vines and olives 
from land, in conjunction with a land 
division development. The Austral 
employees were directed in the 
clearing activities by Mr Steinert, 
a director of the contracting 
company, rather than by the Austral 
operations manager. When the 
employees of Austral had cleared 
the vines and olives Mr Steinert 
directed them to remove �9 blue 
gums, one peppermint box and 
one long-leaf box. No approval 
existed to remove these trees. 

Austral was charged and found guilty 
on appeal through a vicarious liability 
provision in the Act. The Supreme 
Court found that there was nothing in 
the evidence to suggest that Austral’s

employees were acting other than in 
accordance with the terms of their 
employment. Even though they were 
working under direct instructions 
from the client, this was precisely 
what they had been directed to do 
by the Austral operations manager. 
The Austral director was charged 
and found guilty through a provision 
imputing liability on company 
managers for offences committed 
by the company. 

Austral and the director submitted 
that the circumstances surrounding 
the conduct made them appropriate 
cases for the court to exercise its 
discretion and not record convictions. 
However the Court found against 
these submissions on the basis 
that they had completely abdicated 
their supervisory responsibilities in 
allowing Mr Steinert to direct their 
employees in relation to the clearing 
activities. Convictions were recorded 
and Austral and the director were 
fined $2,500 and $1,500 respectively.

Victoria

Premier Building and Consulting 
Pty Ltd (Receivers Appointed) v 
Spotless Group [2008] VSC 126

The decision of Premier Building 
and Consulting Pty Ltd (Receivers 
Appointed) v Spotless Group 
[2008] VSC �26 (2008 Decision) 
follows the principal judgment 
contained in Premier Building 
and Consulting Pty Ltd (Receivers 

Appointed) v Spotless Group 
[2007] VSC �77 (2007 Decision).

The facts concerning both the 
2007 Decision and 2008 Decision 
are as follows. Premier Building 
and Consulting Pty Ltd were the 
developers of an apartment building 
in the inner Melbourne suburb of 
Brunswick for which construction 
was being finished in June 2003. 
However, the building remained 
vacant due to the (Victorian) 
Environment Protection Authority (In 
this section, EPA) advising the local 
Council to withhold an occupancy 
permit, following an environmental 
audit revealing that the apartments 
had been built on contaminated soil. 
The EPA, by three notices, directed 
Premier to take certain clean-up 
measures. For many years Spotless 
Group carried on a dry-cleaning 
business on the adjacent property. 
The Spotless land was polluted and 
held large underground storage 
tanks which stored a contaminant, 
white spirit. The second-named 
defendant, North Suburban, was the 
occupier of Spotless’ land and was 
directed by the EPA by three notices 
to take certain clean-up measures.

In the 2007 Decision, Justice Byrne 
decided that Spotless was liable, 
pursuant to section 62A(2) of the 
Environmental Protection Act �970 
(Vic), to compensate Premier and 
North Suburban for any costs incurred 
by them which were reasonable and 

Other Australian Jurisdictions: 
Key Cases and Developments
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which were incurred in good faith 
in complying with any or all of the 
notices. Further, it was ordered 
that the quantification of the 
costs already incurred in 
compliance with the clean-up 
notices be referred to a Master. 

In the 2008 Decision, Justice Byrne 
considered the issue of whether to 
make a declaration that Spotless was 
liable to compensate North Suburban 
and Premier for any costs which 
would be incurred in the future in 
complying with the notices already 
issued and further notices that might 
be issued. Justice Byrne declined to 
grant declaratory relief in respect of 
any future clean-up notices, stating 
that there was no certainty that 
such notices would be given or that 
the notices would be directed to 
the clean-up of the pollution found 
to have been caused by Spotless. 
Further, his Honour stated that these 
matters might be the subject of future 
proceedings. Accordingly, Justice 
Byrne limited Spotless’ liability under 
section 62A(2) to compensating 
Premier and Northern Suburban for 
the costs incurred in complying only 
with the notices already issued.

New South Wales

Environment Protection Authority 
v Hogan [2008] NSWLEC 125

This case dealt with the liability 
of a manager for the acts of a 
corporation under the Protection 
of the Environment Operations 
Act �997 (NSW) (POEO Act). 

Mr Hogan was the general manager 

of Riverstone Earth Moving Pty Ltd. 
Riverstone had a licence to operate 
a solid waste landfill, but the 
Environmental Protection Authority 
of New South Wales (in this section, 
EPA) later suspended that licence. 
Waste, particularly virgin excavated 
natural material (VENM) continued 
to be delivered to Riverstone’s landfill 
during the licence suspension period.

Section ��� of the POEO Act provides 
that a person who is the owner or 
occupier of any land and who uses 
the land, or causes or permits the land 
to be used, as a waste facility without 
lawful authority is guilty of an offence. 

Further, under section �69 of 
the POEO Act, if a corporation 
contravenes any provision of the Act, 
each person who is a director of the 
corporation or who is concerned in 
the management of the corporation 
is taken to have contravened 
the same provision, unless the 
person satisfies the court that:

the person was not in a position 
to influence the conduct of the 
corporation in relation to its 
contravention of the provision; or

the person, if in such a position, 
used all due diligence to 
prevent the contravention by the 
corporation.

Riverstone had been found to have 
breached section ��� of the POEO 
Act by permitting trucks to enter and 
deposit waste without a licence. 
Accordingly, the case focused on Mr 

•

•

Hogan’s liability under section �69.

Initially Mr Hogan pleaded “not 
guilty” to the charge. However, he 
changed his plea to “guilty” on the 
second day of the hearing “on the 
basis that although he believed 
VENM was not waste, he accepted 
that he had not made sufficient 
inquiries of the supervisor of the 
waste facility to satisfy himself that 
certain loads of waste were VENM.” 
The NSW Land and Environment 
Court found that VENM was 
a “waste” under the POEO Act.

The Court was critical of Mr Hogan, 
stating that the defendant’s belief 
that his liability should be limited to 
trucks that he knew were entering 
the waste facility and should have 
known were not carrying VENM 
involved a “serious misunderstanding” 
of the environmental compliance 
requirements of the POEO Act.

Mr Hogan was fined $18,000 and 
was ordered to pay the EPA’s costs 
(totalling approximately $�0,000).

This case demonstrates the punitive 
approach that the courts will take in 
relation to a manager’s environmental 
responsibilities, regardless of whether 
he or she was aware of them.
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National Greenhouse and 
Energy Reporting Act 2007
The National Greenhouse and 
Energy Reporting Act 2007 (Cth) 
(NGER Act), which is intended to 
establish a single, national system 
for the reporting of greenhouse gas 
emissions and energy production 
and consumption, came into 
effect on � July 2008. The NGER 
Regulations and other related 
legislative instruments were 
also released in July 2008.

The primary purpose of the Act 
is to enable the collection of 
emissions data in preparation for 
the introduction of an Australian 
emissions trading scheme. Accurate 
data is crucial when establishing a 
new market for carbon credits, as 
the Europeans learnt during Phase 
� of the European emissions trading 
scheme (when poor and incomplete 
data resulted in a significant over-
allocation of credits and the price of 
credits subsequently plummeted).

According to the Department of 
Climate Change, the NGER Act 
is expected to cover around 700 
medium and large corporations 
by 20�0-��, and will improve data 
coverage to over 70 percent 
of greenhouse gas emissions 
in covered sectors.

Under the Act, a corporation 
is required to register with the 
Greenhouse and Energy Data Officer 
(GEDO) if it meets either of two 
thresholds - a “facility” threshold 
or a “corporate group” threshold.

A corporation meets the “facility” 
threshold if it has “operational 
control” over a particular facility 
that emits 2� kilotonnes or more 
of greenhouse gas emissions 
(CO2-e), or produces or consumes 
�00 terajoules or more of energy.

A corporation meets the “corporate 
group” threshold if the facilities 
under the operational control of 
the companies in that corporation’s 
corporate group, in total, emit �2� 
kilotonnes or more of greenhouse gas 
emissions, or produce or consume 
�00 terajoules or more of energy.

Corporations registered with GEDO 
must keep records of, and report 
annually, the greenhouse gas 
emissions and energy production and 
consumption of facilities under the 
operational control of companies in 
that corporation’s corporate group 
(including the corporation itself).

The deadline for registration does 
not fall until �� August 2009, 
however, the first reporting year 
began on � July 2008. Registered 
corporations must then submit their 
annual reports by �� October 2009.

Corporations that fail to register or 
report may be liable for penalties of 
up to $220,000, and a daily penalty 
of up to $��,000. The NGER Act 
also provides for the appointment of 
authorised officers with powers to 
monitor compliance. These officers 
have the power to enter, search, and 
examine business premises and 
items on the premises, take extracts 

from documents and compel persons 
to answer questions. Further, where 
the GEDO has reasonable grounds 
to suspect that a corporation has not 
complied with the requirements of 
the legislation, he or she may order 
an external audit of the corporation’s 
greenhouse gas emissions, energy 
production and consumption.

Carbon Pollution 
Reduction Scheme 
2008 saw the Federal Government 
forge ahead with its plan to 
implement a national greenhouse gas 
emissions trading scheme. After the 
Government’s chief adviser on climate 
change policy, Professor Ross Garnaut, 
released a series of discussion papers 
on Australia’s best course of action to 
tackle the complex issue of climate 
change, the Government released 
its Green Paper for the Carbon 
Pollution Reduction Scheme. The 
Scheme is the Federal Government’s 
central policy platform for managing 
Australia’s greenhouse gas emissions.

The Green Paper outlined the 
Government’s preferred position on 
the design of the Scheme, and also 
provided alternative positions on 
which it sought public consultation. 
After the Green Paper’s release, 
a number of key aspects of the 
Scheme design were the subject of 
intense consultation and negotiation 
with industry. In the end, on 
�� December 2008, the Government 
released the final design of the 
Scheme in its Carbon Pollution 
Reduction Scheme White Paper. 

Commonwealth Overview



��

Draft legislation was not included 
in the White Paper but is reportedly 
due for release in late February 
2009. The Government is aiming 
to introduce the legislation into 
Parliament in May 2009.

Key Elements of the Scheme

Commencement

The Scheme is due to commence 
in July 2010, with the first 
auction of permits to occur 
prior to commencement in 
the first half of 2010.

Coverage

All six greenhouse gases under the 
Kyoto Protocol are included in the 
Scheme. All industry sectors in 
Australia (except agriculture) must 
participate, although forestry will 
participate on an opt-in basis. 
The future inclusion of agriculture 
is to be decided on in 20�� but the 
earliest inclusion date will be 20��.

Target & Cap

The Government has announced a 
target which is unconditional at the 
lower end of the range (� percent) 
but conditional on international 
agreement at the higher end of the 
range (�� percent). In line with its 
target range, the Government has 
confirmed a Scheme price cap of 
$�0 per tonne of carbon dioxide 
equivalent ((CO2-e) greenhouse greenhouse 
gases for five years, rising at 
� percent in real terms per annum.

Operation

The Scheme requires companies with 
facilities emitting more than 2�,000 
tonnes of COCO2-e to annually surrender 
to the Government a Scheme permit 
for every tonne of COCO2-e emitted 
from that facility in that year. 

Liable entity

A company will be liable under 
the Scheme if that company has 
operational or financial control 
of a facility which exceeds the 
coverage threshold. Data collected 
in accordance with the NGER Act 
will form the basis of a liable entity’s 
obligations under the Scheme.

Nature of Permit

The Scheme permit will be a new 
form of personal property that is 
capable of being banked, borrowed 
and traded under the Scheme.
In addition, the permit will be a 
financial product for the purposes 
of the Corporations Act 200� (Cth).

Allocation

Although the Government is proposing 
to auction �00 percent of Scheme 
permits, there are a number of other 
ways in which liable companies may 
be able to acquire permits under the 
Scheme. The Government proposes 
to provide assistance to Emissions 
Intensive Trade Exposed (EITE) 
and Strongly Affected industries in 
the form of the allocation of free 
permits based on a set formula (see 
below). In addition, liable entities 
will be able to purchase permits 

directly from the Government at the 
cost of the price cap - these permits 
are not bankable or tradable and 
may only be acquired by entities 
with an obligation to surrender.

EITE assistance

Transition assistance will be 
provided to those EITE industries 
which reach the assistance 
threshold levels, stipulated in 
the White Paper as follows:

Assistance equivalent to 90 percent 
of emissions from subject activities 
will be available where:

emissions intensity is equal to or 
greater than 2,000 tonnes of COCO2-e 
per million dollars of revenue; or 

6,000 tonnes of COCO2-e per million 
dollars of value added.

Assistance equivalent to 60 percent 
of emissions from subject activities 
will be available where:

between �,000 and �,999 tonnes 
of COCO2-e per million dollars of 
revenue; or 

between �,000 and �,999 COCO2-e 
per million dollars of value added.

Assistance will be in the form of 
the free allocation of permits at 
the beginning of each compliance 
period in respect of direct emissions, 
emissions from the use of electricity 
and steam, and emissions 
associated with the extraction 
and production of natural gas and 
its derivatives, such as methane 
and ethanol, used as feedstock.

•

•

•

•
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Strongly affected

Coal-fired electricity generators will 
receive support as a strongly affected 
industry. The Government will 
provide a once and for all allocation 
of permits to deliver assistance 
of approximately $�.9 billion to 
the most emissions-intensive 
coal-fired generators based on an 
initial carbon price of $2� per tonne. 
These permits will be distributed 
to each eligible generator in equal 
amounts over the first five years 
of the Scheme. However, not all 
generators will receive assistance 
as a generator’s emissions intensity 
must exceed the threshold level of 
0.86 tonnes COCO2-e/MWh generated.

A review to avoid windfall profits will 
be held in 20�� and the responsible 
minister will have discretion to 
withhold the last two years of 
assistance from a generator.

Regulator

The Scheme regulator will be 
responsible for a wide range of 
functions and will be established 
as an incorporated body subject 
to the Financial Management and 
Accountability Act �997 (Cth). 
In addition to monitoring, facilitating 
and enforcing compliance with the 
Scheme, the Scheme regulator will 
undertake a number of administrative 
functions critical to the effective 
operation of the Scheme, such as 
arranging government auctions, 
determining the eligibility of 
individual entities to receive 
administrative allocation of permits, 

and operating and maintaining the 
national registry. Also, the Scheme 
regulator will take on the functions 
of the Greenhouse and Energy 
Data Officer (previously a separate 
position under the NGER Act) and 
the Renewable Energy Regulator.

The Scheme regulator’s decisions 
will be subject to judicial review 
pursuant to the Administrative 
Decisions (Judicial Review) Act 
�977 (Cth) and merits review by the 
Administrative Appeals Tribunal.

Renewable Energy Target
The Federal Labor Party’s election 
promises in relation to greenhouse 
issues also included a commitment to 
achieve 20 percent renewable energy 
supply by 2020. In order to meet this 
commitment, the Federal Government 
has proposed an extension of the 
mandatory renewable energy scheme.

In order to achieve a single national 
renewable energy target, which 
will consolidate and expand the 
existing mandatory renewable 
energy target with all State-based 
schemes, the Council of Australian 
Governments released a public 
consultation paper on the design of 
the expanded scheme in July 2008. 

Following public consultation on 
the issue, on �9 December 2008, 
the Government released an 
exposure draft of the act which 
will amend the existing legislation 
that underpins the mandatory 
renewable energy scheme, namely 

the Renewable Energy (Electricity) 
Act 200� (Cth); the Renewable 
Energy (Electricity) Charge Act 2000 
(Cth); and the Renewable Energy 
(Electricity) Regulations 200� (Cth). 

Key aspects of the expanded 
renewable energy scheme are:

the current legislated target of 
9,�00 gigawatt-hours (GWh) in 
20�0 will be increased to a target 
of ��,000 GWh in 2020; and

it will include a multiplier for 
renewable energy certificates 
(RECs) created by small generation 
units (small solar PV, small wind 
turbines and micro-hydro systems). 
The multiplier would decrease over 
time from five RECs for every MWh 
of deemed renewable energy for 
systems installed from � July 2009 
through �0 June 20�2, to one REC 
for every MWh installed from 
� July 20�� onwards. For each 
micro-generation system, the 
multiplier would apply only 
to the first 1.5 kilowatts of 
system capacity.

The exposure draft of the legislation 
is open for public consultation 
until �� February 2009.

•

•
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Offshore Petroleum 
Amendment (Greenhouse 
Gas Storage) Act 2008

Carbon capture and 
storage legislation

In May 2008, the Federal Government 
released a draft bill which would 
establish a regulatory framework for 
carbon capture and storage (CCS), 
the Offshore Petroleum Amendment 
(Greenhouse Gas Storage) Bill 2008 
(Cth). After a number of last-minute 
amendments by the Senate, the Bill 
was passed in November 2008.

The Offshore Petroleum Amendment 
(Greenhouse Gas Storage) Act 2008 
(Cth) (GHG Storage Act) creates a 
regime for the injection and storage 
of greenhouse gas substances 
into Commonwealth offshore 
waters, through amendments to 
the existing petroleum legislation 

- the GHG Storage Act amends 
the Offshore Petroleum Act 2006 
(Cth), which is renamed as the 
Offshore Petroleum and Greenhouse 
Gas Storage Act 2006 (Cth).

The Federal Government chose 
to embed the CCS framework 
within petroleum legislation for a 
number of reasons, including the 
technological similarities between 
CCS activities and petroleum 
activities, and the potential for 
overlap or close proximity of 
petroleum and CCS activities.

Greenhouse gas titles 

The GHG Storage Act creates 
a number of new greenhouse 
gas (GHG) titles, which are 
similar in nature to petroleum 
titles. The main GHG titles are:

a GHG assessment permit, which 
allows the holder to explore 
for potential GHG storage 
formations and injection sites 
(roughly equivalent to a petroleum 
exploration permit);

a GHG injection licence, which 
allows the holder to inject 
and store greenhouse gases 
(comparable to a petroleum 
production licence); and

a GHG holding lease, which allows 
the holder to retain tenure over an 
area within which a GHG storage 
formation is located (equivalent to 
a petroleum retention lease).

Interaction between GHG 
titles and petroleum titles

The GHG Storage Act seeks to protect 
the rights of existing petroleum 
titleholders, due to the potential 
conflict between petroleum and 
CCS operations. One of the ways 
it does this is by requiring the 
Minister to apply certain “impacts 
tests” when deciding whether 
to grant an injection licence or 
approve “key greenhouse gas 
operations” under GHG assessment 
permits and holding leases.

•

•

•

Some of the key factors that the 
Minister must take into account are:

whether there is a significant risk 
that any of the operations carried 
on under the injection licence or 
the key greenhouse gas operations 
will have a significant adverse 
impact on petroleum exploration or 
recovery operations;

whether the holder of an existing 
petroleum title has agreed, in 
writing, to the grant of the 
injection licence or the applicant 
carrying on the key greenhouse gas 
operations; and

whether the grant of the injection 
licence or the approval of the key 
greenhouse gas operations is in 
the public interest.

The GHG Storage Act also 
distinguishes between petroleum 
titles that existed prior to the 
commencement of the Act 
(“pre-commencement” titles) and 
petroleum titles and GHG titles 
granted after the commencement of 
the Act (“post-commencement” titles).

While pre-commencement petroleum 
titles effectively take priority over 
GHG titles, post-commencement 
petroleum titles and GHG titles are on 
an equal footing. In other words, the 
Minister must apply the same tests 
to the grant of post-commencement 
petroleum titles as he or she would 
apply to the grant of GHG titles.

•

•

•
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One of the major criticisms of the 
draft Bill was that it failed to define 
key terms such as “significant risk 
of a significant adverse impact”. 
This was addressed to some extent 
in the November amendments. 

Operations for which an applicant is 
seeking approval from the Minister 
are deemed to have an “adverse 
impact” on existing petroleum or 
GHG operations if they will result in:

an increase in the capital costs 
or operating costs (other than 
prescribed costs) of the recovery 
of petroleum or the relevant GHG 
operations; or

a reduction in the rate of recovery 
of petroleum or the GHG injection 
rate; or

a reduction in the quantity of 
petroleum recovered or in the 
quantity of GHG substance that 
will be able to be stored.

Long-term liability

Under the GHG Storage Act, 
once injection operations cease 
permanently, the licensee must apply 
for a site closing certificate. Once the 
licensee has received the site closing 
certificate, the licensee can surrender 
the licence in good standing.

The Bill was initially silent as to 
long-term liability for CCS operations 
in the post-closure period, as it 
was intended that common law 
liability would simply “lie where 
it falls”. However, following 

•

•

•

recommendations from the House 
of Representatives Standing 
Committee on Primary Industries and 
Resources, the Bill was amended 
such that long-term liability may be 
transferred to the Commonwealth 
in certain circumstances.

The Commonwealth will indemnify 
the CCS licensee for damages arising 
from authorised operations carried 
out under an injection licence at the 
end of a “closure assurance period”. 
The Minister may declare a closure 
assurance period after at least �� 
years have passed from the date that 
the site closing certificate was issued, 
if the Minister is satisfied that:

the GHG substances injected 
into the formation is behaving 
as predicted in the approved site 
plan;

there is no significant risk that 
a GHG substance injected 
into the formation will have a 
significant adverse impact on 
the geotechnical integrity of a 
geological formation or geological 
structure, the environment, human 
health or safety; and

since the day the site closure 
certificate was issued, there have 
not been any operations for the 
injection of a GHG substance into 
the formation.

The Commonwealth will also 
assume long-term liability of any 
licensee that has ceased to exist.

•

•

•

What next?

The Federal Minister for Resources 
and Energy, Martin Ferguson, has 
called on the States and the Northern 
Territory to act with urgency to 
introduce nationally consistent 
legislation both onshore and offshore. 
Previously, in Western Australia, 
project-specific legislation was 
enacted for CCS activities associated 
with the Gorgon Gas Project. It 
remains to be seen whether the 
Western Australian Government will 
use the Commonwealth legislation 
as a model for a State CCS regime.

In September 2008, Prime Minister 
Kevin Rudd announced that the 
Government would spend $�00 
million on establishing a “Global 
Institute”, which will aim to 
accelerate CCS projects through 
facilitating demonstration projects 
and identifying and supporting 
necessary research. The Government 
will also spend up to $�00 million per 
year on the operation of the Global 
Institute. The establishment of the 
Global Institute, together with the 
introduction of the GHG Storage Act, 
has the potential to increase the 
uptake of CCS projects significantly.
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Major Environmental 
Approvals 
Over the course of 2008, 
environmental approvals under the 
EPBC Act were granted for a number 
of major projects including Iluka 
Resources’ mineral sands mines 
near Ouyen in Victoria, Heathgate 
Resources’ Beverley uranium 
mine extension in South Australia, 
and Apache Energy’s proposal to 
develop the Van Gogh oil and gas 
field in the North-West Shelf.

National Environment 
Protection Measures 
(NEPMs)
The National Environment Protection 
Council (NEPC) is responsible 
for making and administering the 
National Environment Protection 
Measures (NEPMs) under the 
National Environment Protection 
Council Act �99� (WA). According 
to the NEPC, the NEPMs are 
broad framework-setting statutory 
instruments which outline 
agreed national objectives for 
protecting or managing particular 
aspects of the environment. 

In 2008, the following developments 
occurred in relation to the NEPMS:

National Pollutant Inventory NEPM

The National Pollutant Inventory is a 
database which provides emissions 
estimates for 9� toxic substances. 
The National Pollutant Inventory 
NEPM provides for the establishment 
and development of that database.

In 2008, a draft variation to the 
National Pollutant Inventory NEPM 
was released, which removes 
duplication between the National 
Pollutant Inventory and the 
NGER Act (discussed above).

Used Packaging Materials NEPM

The Used Packaging Materials 
NEPM seeks to reduce 
environmental degradation 
through the encouragement of 
re-use and recycling of used 
packaging materials. It does this 
by supporting and complementing 
the voluntary strategies in the 
National Packaging Covenant (an 
industry self-regulatory instrument).

A mid-term review of the National 
Packaging Covenant was conducted 
in 2008, the results of which were 
presented at the �7th NEPC meeting 
in November 2008. The Australian 
government ministers who attended 
the meeting agreed that the findings 
of the review “provided a firm basis 
for discussion about extending 
the Covenant arrangements 
beyond its expiry in June 20�0.”

Diesel Vehicle Emissions NEPM

The Diesel Vehicle Emissions 
NEPM provides a framework for 
the management of emissions 
from the in-service diesel fleet.

In September 2008, the NEPC 
released what it considered to be a 
minor variation of the Diesel Vehicle 
Emissions NEPM. According to the 
NEPC the variation will update the 

schedules to the NEPM to incorporate 
reference to new technology, 
reflect knowledge gained through 
experience in implementing the 
NEPM and its guidelines, and improve 
the effectiveness of the NEPM.

Tyres NEPM

In May 2008, the NEPC 
released a draft Tyres NEPM 
for public consultation. 

The goal of the Tyres NEPM is to 
reduce the negative environmental, 
social and economic impacts 
arising from end-of-life tyres, 
and encourage the sustainable 
consumption of products derived 
from recycling end-of-life tyres.
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The Clayton Utz Environment Team, 
Western Australia

Brad Wylynko
Partner – Perth
T +6� 8 9�26 8��2
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bwylynko@claytonutz.com
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Senior Associate – Perth
T +6� 8 9�26 8��0
F +6� 8 9�8� �09�
laperry@claytonutz.com

Theresa Le Bas
Senior Associate – Perth
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tlebas@claytonutz.com

Jessica Smith
Solicitor – Perth
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jessmith@claytonutz.com

Lucy Shea
Solicitor – Perth
T +6� 8 9�26 8269
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Gaining project approval and maintaining project 
acceptability demand a high level of accurate and 
insightful environmental legal advice. Clayton Utz’ 
environmental and planning law team has the 
depth and experience to provide such advice.

The team has advised on a number of significant 
projects in Western Australia, including:

environmental approval for a $�.� billion 
expansion of a refinery;

successful implementation of a project to 
sequester over 70,000 tonnes of CO2 annually;

planning and environmental approvals for the 
expansion of the first privately-owned landfill in 
Western Australia;

a multi-million dollar sale of contaminated land 
in the Kwinana industrial region;

one of the first trades of carbon credits under 
the Australian Government’s greenhouse friendly 
programme; and

the environmental approval requirements for the 
successful raising of over $2 billion for an iron ore 
project in Western Australia.

The Clayton Utz environment team in Perth is led by 
Brad Wylynko, recognised as a leading lawyer 
in Chambers Global 2007 and 2008.

•

•

•

•

•

•
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Solicitor – Perth
T +6� 8 9�26 8��8 
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fnewman@claytonutz.com
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