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Overview (xBan+ts+—nEE)

1.  The current antitrust laws in Australia - what you need to know now (337 M
A—RARSUT7HREZILE-—SHOTHIREIL)

2. The criminalisation of cartels in Australia - what you need to know soon (#

—ALSVTICEFHDHILTILORBLELLERE-L5TCHMONEL)

3.  How to deal with an cartel investigation (B IZKAAILTILDRAEIZE S
g RED)

the Company

individual executives

4. A global perspective: potential effects of Australian investigation in other
jurisdictions (tE R MR R A —ARS) 7 TORENMEE TOREICKITTE
E E’?EB

5.  Otherissues(ZDDiH =)
insurance ({Rf%)
legal fees (FELTER)
extradition (JLFEEFIEL)
other relief (banning orders, fines) (Zikai 5. §iE)
immunity/leniency policies GE X 1T&M B 2 B & HIE)
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1. The current antitrust laws in Australia - what you
need to Know NOWGREDA—RX NS 73 G2 1k % -S40
DTHELIREZEL)

The Trade Practices Act (TPA) * Is:

. designed to prevent conduct which restricts competition.
(FRFEHIRITADRGLLE)
. Intended to help preserve the competitive, free enterprise

system that is the basis of the free market economy. (&g

E%%’x‘iﬁd)&‘—xtﬁé~ BENERSN-BHEGZER AT LD
F)

. designed to promote competition and fair trading and to
protect consumers. (H% LA EREI DR E S EES D RHE)

* MEHEITIR : A—AMSVT7 DR A RILEICH=2ED T, HEARERH o
o
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Current antitrust breaches (8&. ZH B UEGR
DICKHREEZER)

Price fixing (fli#&#JL7 /L) . conduct which has the purpose or effect of
fixing, controlling or maintaining price (including a discount,
allowance, rebate or credit)

Market Sharing/Boycotts (fii#54>l. R«1=2vk): arrangements or
understandings between competitors to restrict dealings with
particular people or particular categories of people are absolutely
prohibited

Anti-competitive conduct(Z DD HIRIHA NS4, ABERUER
k). any other contracts, arrangements or understandings where
the purpose or effect is to “substantially lessen Ggi4r&+ %) or restrict
competition in a market” are prohibited

€.0. TiEIC28 LM WVELMEE DT D21 LS HREB R EZH V)
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Current antitrust breaches (#m#h ) Jh £ %58
KD)
Exclusive Dealing (#Efth B9 HR ] ) .

. Supplying/acquiring goods or services on particular conditions that

may be express or implied (e.g. restrictions on re-supply) *—=o

RS ECHEB DD TI—ICE o T MR IEZ 5 X SR B [E
AN

. To be unlawful must have purpose or effect of substantially
lessening competition

Third Line Forcing/Bundling(£=#& @& - REOHEESHE)!

. Supply goods or services (or offer a discount/rebate) on condition
the purchaser must acquire goods or services from a third party

¥ BRGEICBITAESEHLELEIRGY . FE=FDERKOEBORESEHLE
ARHFIESNTVFET . BEDHEEEHLELHMAISIELTRHAISNZF T,
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Current antitrust breaches (# M #h o) &
D)

Resale Price maintenance (B RS & # %)

[ -

. Requiring reseller not to sell or advertise below specified price

Merger control(& &%)

. Section 50 prohibits anticompetitive acquisitions
. Voluntary notification
. New ACCC Guidelines: notify if 20% market share post acquisition
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The Enforcer 414 5)
« ACCC(ZMBnSF-HEHEEZ) administers the Trade Practices Act
« ACCC has very wide powers including:

. requiring the production of internal documents, emails, mobile
phone records etc. (50 2HEDXE- EHDRHER) +
execute search warrants+ seize
documents/computers/PDA/mobile phones etc. jg &= @Sk
&BHXE.PC, PDA, T BAEFNEHNZ)

. requiring you to answer questions on oath(EZZ o L cHtukzxk
HHIER)

. can take Court action for damages and penalties

. under the criminal Bill, will be able to wiretap (LT HELE
LEFEICEKY . BRMNEEFERZ (EEE) NTEHKI24D)
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Consequences of breach -

Company Fines GER DR -t~ REHIE
D LR)

* For anti-competitive trade practices to the greater of:

. $10 million: or

. 3 times the gain from the contravention & & 17 &H 5
|17 n31E), or where that can't be determined,
10% of the turnover of the body corporate and all of

its related bodies corporate (#Fi#%RETERMESIS
I3 & 5%k A D ERIFE LB D10%)
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Consequences of breach -

Personal fines for Employees (&R n#&R-4¢
2 BBAANDOREBFHIEE)

* For anti-competitive trade practices:
. up to $500,000 per offence
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2. The criminalisation of cartels in Australia - what

you need to know soon (A—RrS)7IZEITEHIILTIL
DFIELFE-E2TCHEHIRNETLE)

o Cartel Bill has passed in the House GEE, Tz @)

« Senate Committee has recommended passage (EBRE
BN ERTOEBEES)

* Expected to become law by 30 June 2009 (200946 A 30
BETITEERILOREL)
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New offences (#HL{EBAFEDNDAHILTILEE)

* Cartel provisionisgmE) = price fiXing (@i 7L);
bid rigging 4); market allocation(mg#iz<); output
restrictions (2 #mR)

« Make an arrangement with a cartel provision s %
FESUABSET51TA)

* Glve effect to the arrangementLFLgEsat B %S
MRESZH1TH)

o |ntention SO t0 actmEA=#)
* ERFXITHITAE o HIRFEZADITETHRE=HILTILILSE
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Severe consequences (ALT LR DL LI ET)

o Criminal conviction(FIZESinE 4%

o Criminal fines(gi&#)) (> of A$10m; 3 X gain; 10%

annual turnover) (10005 R L4 LL BRI FD3MED LT

NHREVEE., BFIRZRETESEVESICIEFRFTLED
10%)

* Imprisonment (#4&)for up to 10 years for persons
Involved
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3. How to deal with an cartel investigation(zs
[CKDAINTILDREANEOIRIGT NEDH)
« Can take years to investigate a major cartel
 Will be expensive, distracting and time consuming

» Case can be civil or criminal

 Can involve very large volumes of documents to be compulsorily produced (g

AKHEDOEHE - XEDRFIMIESE) and examinations of executives on oath(EZ®
TTOEEDEERAN)

* No privilege against self incrimination for corporations (civil /criminal) and
individual (civil) (&t EREFHICHITEEANIZIZE A FIERHHE (BRWIE) (T430)

« Executives under investigation may need separate counsel

« ACCC immunity and leniency policies G R1Tan BB BHEHIE) *x BARIZETHE
MERRHEEERLY, HIE LRESNIDOFIBEDREZEDH T, UBOREET
LEDHEA—R
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4. A global perspective: potential effects of Australian

Investigation in other jurisdictions (i feg @& . A —xr5U7T
DRENETOREICRIFTBEMEE)

« Mutual assistance treaties; enforcers act together (Bt FFREI D E BN E KD FEF Y

BORERN)

»  Other jurisdictions may have criminal or civil regimes (b E D ¥ 5 2 1E 3K (<4 il 9
AR RETE)

» Follow on damages actions (US, UK, Australia) (& E CHEE B{E R RN AE N
HIZIREESN S ATRETE)

 Legal professional privilege rules differ (in house counsel; counsel not admitted in
jurisdiction) (BT LR EDBNDAZS 2= —2a aRETIHAELTHER
EIEEEICL - TELGYRED) x BRIZIETL LA B I HERFEIIFEL

A AW
« Documents to remain where located (A —X ;S ZIZHIAIXEEHIIERIZE H
THRE)
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5. Other I1ssues (Fnthnik =)

* Banning orders for officers and managersa# &&=«
PEUBE~ADBEEERILTIHN)

* Adverse publicity (zs##sr40) + brand damage

* Applies to corporations, and individuals “knowingly

concerned”, “party to” or “aiding and abetting” a

breaCh(R=-FlELtic. 3. MYLEASESLE-EA. BiEERT
AICEELE-AARVER- [FS5BL-EAERENS)

* Also apply to attempts to breach certain provisions(g
E-MEEDIC. RETHISHERASDY)
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Other Issues (2)

« Extradition on antitrust charges available to other countries where there
is dual criminality (US, UK, Canada) 8O ETHIESEE DA
BN HAESIEITHILFEESEL)

» D & O Insurance notifications — may deny coverage (ER#1% - X B %
EFETREDOHN—DEBEEINSAREN)

* Legal fees — Corporations Act and TPA place limits on payment by
company of legal fees and fines for officers (&$LiEETPAIZZRE D

=&

TL3)

HhFHELTE

1EEIEEHSEIZDONTHIPBEERIT

» Ancillary offences can be just as serious (Zti - [F5 8175 E D HILE

FILEE

FITHEONDURELH D)
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ANNTIVIZHT A EHEREZEIEEZDIVIA—RA AV FOEF

A—RRSUT

B

SHADIEF O LR

1000 A Z R IILHIVERIZEDIEDLNT I
MAREVEECGEENRILLIZGS)

5(&8H

BEANDEER RV EER D LR

10FEF=13228ZRFIL GEEDRIIL
1-1&58)

3FEF=1X5005 M

KD REFHFE (FM)GEOLER
HE(BR)DLER

LERSIERDELRL

HEHBDT LS X BBEEETER (KT E
DIGEEZE10%, /NFEE3%, EFEE2%) .
BL. BHfERUBEDERIZONTIX
HEERDERHY

BANDREBHES EM AL | 0FERIL L (BL, B3 ELTOEAEREEH
BHE (A5 O LR HERDORELELD)
ThAIEBE IO FERIRL, AER | HY Y

AR

VIV —(BEHE)HE

1ZEEOREEODHREBL. AL
TILDFEFFRESINEGN, 2%
LRITLYRORE

AYRERREEFTOREERVIA
VRERDIHDEFIHETRE

XEEHDEFIMRLH

SRl kAR #EEES ({EL, ACCCIX
HHFTOSRIZKYERERZ A)

=i Al (kDR (L. LRSS HE L
MELHFIFTOFTRICIVEERHTHS
EREMWZA)

FrEE T EE HhY T
e SR 0BIEEZ (EHE) #ER HhY FL
EEZEDTTOHRGAN HY ZLUEL. EADERIZH T S AIHY)
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Conclusion

The lesson from other jurisdictions... g ®d kB TIEELY)

Compliance is even more important; do not communicate with
competitors about business matters

Antitrust investigations involve high stakes for companies and
individuals

Do not respond without receiving advice
Get advice quickly

Assume there will be consequences for a number of jurisdictions
(MEICHBITEREICLEEEZSASREZTEZADIDEDY)
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